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SUPREME COURT DOCKET NO.__________

APPEAL OF FREEDOM PARTNERS, LLC
UNDER RSA 541:6 AND RSA 365:21

FROM ORDER OF PUBLIC UTILITIES COMMISSION
(Supreme Court Rule 10)

A. PARTIES:

1. Parties seeking review:

Freedom Partners, LLC Counsel: James T. Rodier, Esq.
1500A Lafayette Road, No. 112 1500A Lafayette Road, No. 112
Portsmouth, NH 03801-59 12 Portsmouth, NH 03801-5912

NH Bar No. 8583
2. Other Parties of Record:

(A) Public Service Company of New Counsel: Gerald M. Eaton, Esq.
Hampshire
780 N. Commercial St.
P0 Box 330
Manchester, NHO3 105-0330

(B) Office of Consumer Advocate Counsel: Meredith Hatfield, Esq.
21 South Fruit St.
Suite 18
Concord, NH 0330 1-2429

(C) Staff of the Public Utilities Commission Counsel: Suzanne G. Amidon, Esq.

(D) Lempster Wind, LLC Counsel: Susan S. Geiger, Esq.
Orr & Reno PC
One Eagle Square
P0 Box 3550
Concord, NH 03302-3550

B. ORDERS TO BE REVIEWED; MOTION FOR REHEARING AND
OBJECTION THERETO:

Annexed hereto are the following: (1) Order No. 24,965 of the Public Utilities

Commission (“PUC” or “Commission”) dated May 1, 2009 approving the Power Purchase

Agreement and Renewable Energy Certificate Option Agreement (the “Agreements”) between

Public Service Company of New Hampshire (“PSNH” and Lempster Wind, LLC (“Lempster”)

(p. 13 hereto); (2) the Motion for Rehearing dated May 20, 2009 by Freedom Partners, LLC
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(“Freedom”) (p. 33 hereto); (3) PSNH’s Objection to Motion for Rehearing dated May 27, 2009

(p. 41 hereto); and (4) the PUC’s Order No. 24, 982 dated June 25, 2009 denying the Motion for

Rehearing (p. 52 hereto).

C. QUESTIONS PRESENTED FOR REVIEW:

1. Did the PUC erroneously rule that, under RSA 362-F:9,1, PSNH may sell Renewable

Energy Certificates obtained through the Lempster Agreements in other markets,

notwithstanding the plain and ordinary meaning of the words used in RSA 362-F:9, 1

requiring the Lempster REC’s to be devoted to meeting PSNH’s “reasonably

projected renewable portfolio requirements?”

2. Did the PUC erroneously rule that, under RSA 362-F:9, 1, PSNII was not required to

seek Commission authority prior to entering into the agreements with Lempster,

notwithstanding the plain and ordinary meaning of the words used in RSA 362-F:9, 1

requiring that “the Commission may authorize an electric distribution company to enter

into multi-year purchase agreements”?

3. Did the PUC erroneously rule that a factually incorrect statement in its Order does not

constitute grounds for rehearing because it was not a hfindingi relevant to the central

matter in this docket?

4. Did the PUC erroneously rule that Commission’s Order comported with the

requirements of RSA 378:41 even though the Order did not reference to “conformity

of the decision with the least cost integrated resource plan most recently filed and

found adequate by the commission,” as required by RSA 378:4 1?

D. CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED:

There are no Constitutional provisions involved in this appeal. The statutory provisions

involved are:

362-F:9 Purchased Power Agreements. —

I. Upon the request of one or more electric distribution companies and after notice
and hearing, the commission may authorize such company or companies to enter into
multi-year purchase agreements with renewable energy sources for certificates, in
conjunction with or independent of purchased power agreements from such sources,
to meet reasonably projected renewable portfolio requirements and default service
needs to the extent of such requirements, if it finds such agreements or such an
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approach, as may be conditioned by the commission, to be in the public interest.
II. In determining the public interest, the commission shall find that the proposal is,

on balance, substantially consistent with the following factors:
(a) The efficient and cost-effective realization of the purposes and goals of this

chapter;
(b) The restructuring policy principles of RSA 374-F:3;
(c) The extent to which such multi-year procurements are likely to create a

reasonable mix of resources, in combination with the company’s overall energy and
capacity portfolio, in light of the energy policy set forth in RSA 378:37 and either the
distribution company’s integrated least cost resource plan pursuant to RSA 378:37-4 1,
if applicable, or a portfolio management strategy for default service procurement that
balances potential benefits and risks to default service customers;

(d) The extent to which such procurement is conducted in a manner that is
administratively efficient and promotes market-driven competitive innovations and
solutions; and

(e) Economic development and environmental benefits for New Hampshire.
ifi. The commission may authorize one or more distribution companies to

coordinate or delegate procurement processes under this section.
IV. Rural electric cooperatives for which a certificate of deregulation is on file with

the commission shall not be required to seek commission authorization for multi-year
purchased power agreements or certificate purchase agreements under this section.

378:41 Conformity of Plans. — Any proceeding before the commission initiated by a
utility shall include, within the context of the hearing and decision, reference to
conformity of the decision with the least cost integrated resource plan most recently filed
and found adequate by the commission.

E. DOCUMENTS INVOLVED:

The documents involved include: (1) the Closing Statement of Freedom Partners, LLC

dated February 13, 2009 (App., 64); (2) PSNH’s Response to Freedom’s Closing Statement

dated February 19, 2009 (App., 68); (3) Freedom’s Reply to PSNH’s Response dated February

27, 2009.(App., 72); and Freedom’s Letter to Deborah A. Howland dated May 28, 2009 (App.,

75).

F. STATEMENT OF THE CASE CONTAINING FACTS MATERIAL TO THE
CONSIDERATION OF THE QUESTIONS PRESENTED:

RSA 362-F, Electric Renewable Portfolio Standard, became effective on July 10, 2007.
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The purpose of this statute is “. . .to stimulate investment in low emission renewable energy

generation technologies in New England and, in particular, New Hampshire, whether at new or

existing facilities.” RSA 362-F: 1.

The statute provides that:

[ulpon the request of one or more electric distribution companies and after notice and
hearing, the commission may authorize such company or companies to enter into multi-year
purchase agreements with renewable energy sources for certificates, in conjunction with or
independent of purchased power agreements from such sources, to meet reasonably projected
renewable portfolio requirements and default service needs to the extent of such requirements, if
it finds such agreements or such an approach, as may be conditioned by the commission, to be in
the public interest.

RSA 362-F:9,I (Emphasis added).

On January 2, 2008, PSNH entered into a 15-year power purchase agreement and a

renewable energy certificate1 (REC) option agreement with Lempster. Six months later, on May

29, 2008, pursuant to RSA 362-F:9, I, PSNH filed a petition with the Commission requesting

approval of the agreements. On June 5, 2008, the PUC issued an Order of Notice initiating

Docket No. DE 08-077.

Freedom Partners, LLC filed a timely Petition for Intervention on June 25, 2008. Tn order

to avoid an objection by PSNH to its intervention, Freedom, as a broker of RECs and other

environmental commodities, agreed to limitations on the scope of its intervention. Transcript

(June 27, 2008) at 7. The Commission granted Freedom’s Petition to Intervene subject to the

agreed-upon limitations. Id. at 40.

PSNH began recovering its costs under the agreements in November, 2008. Transcript

(February 5, 2008) at 10.

An evidentiary hearing was held in this proceeding on February 5, 2009. Subsequent to

the hearing, on February 13, 2009, Freedom filed a closing statement with the Commission. On

February 17, 2009, PSNH filed its response. On or about February 23, 2009, Freedom filed its

reply to the PSNH response. The Commission issued Order No. 24,965 (May 1, 2009) whereby

it “approved” the Power Purchase Agreement and Renewable Energy Certificate Option

Agreement. Order No. 24,965 at 19.

1A renewable energy certificate (REC) is “. . .the record that identifies and represents each megawatt-hour
generated by a renewable energy generating source...” RSA 362-F:2, UI.
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Freedom filed a Motion for Reconsideration on May 20, 2009 contending that Order No.

24,965 was unlawful on a number of grounds, as enumerated hereinafter.

PSNH objected to the Motion for Rehearing on May 27, 2009. The PUC issued Order

24,982 on June 25, 20092 denying the Motion for Rehearing.3 This appeal followed within 30

days.

G. JURISDICTIONAL BASIS FOR APPEAL:

The jurisdictional basis for this Appeal is RSA 541:6 and RSA 365:21.

H. STATEMENT OF REASONS WHY A SUBSTANTIAL BASIS EXISTS FOR A
DIFFERENCE OF OPINION ON THE QUESTIONS AND WHY ACCEPTANCE OF
THE APPEAL WOULD PROTECT A PARTY FROM SUBSTANTIAL AND
IRREPARABLE INJURY, OR PRESENT TIlE OPPORTUNITY TO DECIDE, MODIFY,
OR CLARIFY AN ISSUE OF GENERAL IMPORTANCE IN THE ADMINISTRATION
OF JUSTICE:

Order No. 24,965 and Order No. 24,982 are erroneous as a matter of law because they do

not interpret RSA 362-F:9, I. in accordance with the plain and ordinary meaning of the words

used in the statute. As such a substantial basis exists for a difference of opinion.

I. During the hearing on the merits held on February 5, 2009, PSNH testified that it will

not use the REC’ s purchased under the Lempster Agreements to meet its New Hampshire

renewable portfolio requirements if higher value can be obtained by selling the RECs into other

New England markets:

Q. So, I guess the way we leave it is that, if you can get more for these REC’s in Maine,
Massachusetts, Rhode Island, or Connecticut, or even Vermont now, I guess, or New York,
that’s what you’re going to do with these RECs.

A. (Witness nodding affirmatively.)

Transcript (February 5, 2009) at 25.

In Order No. 24,965, the Commission ruled that:

Although the statute does provide that multi-year agreements should be used to meet
“reasonably projected renewable portfolio requirements,” RSA 362-F:9, I, there is

2 The PUC did not comply with RSA 54 1:5 which requires that the commission shall rule on a motion for

rehearing “within ten days either grant or deny the same or suspend the order or decision complained of
pending further consideration...”

In Order 24,982, the PUC correctly noted that Freedom’s “Motion for Reconsideration” should have
been captioned as a “Motion for Rehearing”. See FN 4 at 2.
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nothing in RSA 362-F that bars a company from selling excess RECs procured through
such agreements.

Order No. 24,965 at 18. (Emphasis added.)

In its Motion for Rehearing, Freedom contended that this ruling is erroneous as a matter

of law. In Order No. 24, 982 denying the Motion for Rehearing, the PUC “clarified” its prior

ruling by noting that:

to the extent that RECs sold in other markets are not excess, the sale for a higher price in another
REC market is consistent with RSA 362-F because it allows PSNH to maximize customer
benefits while still funding renewable investment in New Hampshire through [alternative
compliance payments], an alternative meanS of meeting renewable portfolio standards.”

Order No. 24, 982 at 8.

There is nothing in the record in this proceeding with respect to whether or not selling

REC’s outside of New Hampshire and then making “alternative compliance payments” would

maximize consumer benefits. If the Commission were to re-open the record in this proceeding to

take evidence on this issue, it would see that it does not.4

The language of RSA 362-F:9, I is clear; the PUC need look no further than “the plain

and ordinary meaning of the words used.” Green Crow Corp. v. Town of New Ipswich, 950

A.2d 163 (NH 2008) (“We look to the plain and ordinary meaning of the words used in the

statute and will not examine legislative history, consider what the legislature might have said, or

add words not included in the statute”). The plain and ordinary meaning of the words used in the

statute require the Lempster REC’s to be devoted to meeting PSNH’s “reasonably projected

renewable portfolio requirements.”

Allowing PSNH to sell the Lempster RECs outside of New Hampshire would be

inconsistent with ‘the intent of the legislature as expressed in the words of [the] statute.’ Appeal

of Public Service Co., 141 N.H. 13, 17 (1996).

II. In Order 24,965 the Commission ruled that:

the reason the statute requires our approval of these multi-year agreements is to allow the
petitioning utility to recover the prudently incurred costs of such agreements in its energy service

~ The current level of the alternative compliance payment established by RSA362-F: 10 is approximately

$60; the current market price of a New Hampshire Class I REC is approximately $35. Selling a REC at
$35 and replacing it for $60 would be harmful to consumers.
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rates. If PSNH had intended to use the agreements “below the line,” the Company would not
have had to seek the Commission’s approval. Therefore, we disagree that PSNH was required to
seek approval from the Commission before it could enter into the subject agreements.

Order 24,965 at 17, 18

In essence, the Commission’s Order states that “approval” is not needed by PSNH to

enter into the Agreements. The Order only states that “approval” is needed to allow the utility to

recover its costs in energy service rates.

In its Motion for Rehearing, Freedom contended that the Commission was required to

authorize or “empower” PSNH to enter the agreements, not merely to ratify its actions after the

fact. In denying the Motion for Rehearing, the PUC:

.conclude[d] that our interpretation of the word “authorize’ in RSA 362-F, which would allow
the Commission to determine the public interest of a contract after an agreement is executed, is
reasonable and consistent with the statutory framework of RSA 362-F.”

Order No. 24,982 at 2.

The issue presented in this appeal is whether RSA 362-F:9, I permits a utility to enter into

an agreement (and begin recovering its costs) before receiving Commission approval. The crux

of the PUC’s Order is its ruling that “[i]f PSNH had intended to use the agreements ‘below the

line’, the Company would not have had to seek the Commission’s approval.” ~ Therefore, the

Conmiission seems to have reasoned that RSA 362-F allows the Commission to determine the

public interest after an agreement is executed if the costs of the agreement are recovered from

ratepayers.

The plain and ordinary meaning of the words used in RSA 362-F:9, I permit the PUC to

“authorize an electric distribution company to enter into multi-year purchase agreements with

renewable energy sources.” (Emphasis added.) In this case, the Commission’s approval was

granted approximately 16 months after the agreements were entered into, and approximately six

months after PSNH began recovering its costs. The Cormnission’s ruling would appear to

interpret to RSA 362-F:9, Ito allow for Commission approval of an agreement at any point in

time (e.g., 5 years) after the agreement became effective and PSNH began recovering its costs.

In denying the Motion for Rehearing, the Commission ruled that “to the extent that utility transactions
impact rates, we have the authority to determine whether such transactions are prudent, reasonable and in
the public interest.” Order No. 24.982 at 9. Implicit in the Commission’s ruling is the premise that a
public utility is free to do anything it wants to do so long as it does not seek recovery of the costs from
ratepayers. This is an extremely dubious premise.
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This is a hardly a result which the Legislature could have had in mind when it enacted RSA 362-

F.

III. In Order 24,965, the Commission stated that “we do not find that PSNH’s interest in

keeping pricing terms confidential implies that it will be applying a “litmus test” or somehow

acting unfairly in negotiating REC purchase agreements.” Order at 18. (Emphasis added.)

This finding is unreasonable because it misconstrues an issue in the proceedings.

However, the issue in question does in fact inquire into PSNH’ s attitude about a central issue in

the proceeding, to wit, PSNH’s practices and policies for determining which renewable energy

projects to enter into pursuant to RSA 362-F:9, 11(d).6

In its Motion for Rehearing, Freedom contended that the foregoing issue has nothing to

do with “keeping pricing terms confidential,” and accordingly this finding should be stricken

from the Order.

In denying the Motion for Rehearing, the PUC ruled that:

[t]he statement in question is not a “finding” relevant to the central matter in this docket, i.e.,
whether the power purchase and REC option agreements between PSNH and Lempster are in the
public interest pursuant to RSA 362-F:9. Consequently, Freedom’s argument does not constitute
grounds for rehearing.

Order No. 24, 982 at 10. (Emphasis in original).

The Commission did make a finding of fact on the aforementioned issue in Order No.

24,965.~ Having had a plain mistake brought to its attention in the Motion for Rehearing, the

PUC seeks to avoid correction of the mistake by declaring that it does not relate to a “central

6 The issue presented by Freedom in its closing statement was as follows:

PSNH further testified under cross-examination that PSNH has an open door policy for all
renewable resource developers and that all proposals of any kind would be considered in good
faith and treated strictly on their merits. There are no litmus tests. According to PSNH, “nobody
would be in or out because of who [sic] they are.”

~ The Commission directly addressed this matter in its Order:

It has been proposed in this proceeding that PSNH must issue an RFP to obtain the best market
prices for RECs. While we agree that an RFP is one method to acquire RECs, the Legislature did
not specify a particular solicitation method for distribution companies such as PSNI-I to enter into
multi-year purchase agreements with renewable energy sources for certificates.

Order No. 24,965 at 18,19.
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matter” in the proceeding. This presents an opportunity for the Court to clarify an issue of

general importance in the administration of justice.

IV. RSA 378:4 1 requires that:

“[amy proceeding before the commission initiated by a utility shall include, within the context of
the hearing and decision, reference to conformity of the decision with the least cost integrated
resource plan most recently filed and found adequate by the commission.”

PSNH’s 2007 Least Cost Integrated Resource Plan was approved by the Commission

Order No. 24,945 (February 27, 2009). There is no reference whatsoever in Order 24, 962 to

RSA 378:4 1 much less a reference to PSNH’s least cost integrated resource plan most recently

filed and found adequate by the commission.

In its Motion for Rehearing, Freedom contended that “[t]he Conunission’s Order is

unlawful because it does not comply with the requirements of RSA 378:4 1 which require a

reference to conformity of the decision with the least cost integrated resource plan most recently

filed and found adequate by the Commission.” In denying the Motion for Rehearing, the

Commission stated that:

Staff’s testimony acknowledged that PSNH had addressed the factors listed in RSA 362-F:9,ll,
(a)-(e), including the extent to which the multi-year agreement comported with RSA 378:37 and
PSNH’s “integrated least cost resource plan pursuant to RSA 378:4 1.” Hearing Exhibit 8 at 5.

Order No. 24,982 at 11.

The Staff’s testimony referred to by the Commission, in turn, merely referred to PSNH’s
testimony. 8

In any event, even if there was an oblique reference in Staff’s testimony to RSA 378:41,

there is most decidedly no reference to conformity of the PUC’s decision with the least cost

integrated resource plan most recently filed and found adequate in Commission Order No.

24,945 (February 27, 2009)

8 Staff’s witness testified as follows:

Q. Did PSNII address the factors listed in RSA 362-F:9, 11(a) — (e)?
A. Yes. Mr. Wicker [PSNHJ addressed those factors on page 9 of his testimony. In PSNH’s view,
the agreements meet all of the required standards.

Exhibit 8 at 5.
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I. ISSUES PRESERVED FOR APPELLATE REVIEW

Every issue specifically raised has been presented to the administrative agency and has
been properly preserved for appellate review by a properly filed pleading.

Respectfully submitted,
FREEDOM PARTNERS, LLC
By its Attorneys

Dated: July 22, 2009 __________________________
44~n4es T. Rodier
~~F’5OOA Lafayette Road, No. 112

Portsmouth, NH 03801-5918
603-559-9987

CERTIFICATION OF SERVICE

I have served copy of the foregoing on each person identified on the attached service list
for this docket.

/~L~ JZ~4~A~
~“ ~a~es T. Rodier
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Service List

Debra A. Howland
Executive Director & Secretary
NHPUC
21 S. Fruit Street, Suite 10
Concord, NH 0330 1-2429

Office of the Attorney General
33 Capitol St.
Concord, NH 0330 1-6397

Gerald M Eaton, Esq.
PSNH
780 N Commercial St
P0 Box 330
Manchester NH 03 105-0330

Meredith A. Hatfield, Esq.
Office of Consumer Advocate
21 South Fruit St. Ste 18
Concord NH 03301

Susan S. Geiger, Esq.
Orr & Reno PC
One Eagle Square
P0 Box 3550
Concord, NH 03302-3550
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

BE 08-077

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE

Petition for Approval of a Power Purchase Agreement and a Renewable Energy Certificate
Option Agreement with Lempster Wind, LLC

Order Granting Petition

ORDER NO. 24,965

May 1, 2009

APPEARANCES: Gerald M. Eaton, Esq. on behalf of Public Service Company ofNew
Hampshire; James Rodier, Esq. on behalf of Freedom Partners, LLC; Meredith A. Hatfield, Esq.,
Office of Consumer Advocate, on behalf of residential ratepayers; and Suzanne G. Amidon, Esq.
on behalf of Staff

I. PROCEDURAL HISTORY

On May 29, 2008, Public Service Company of New Hampshire (PSNH) filed a petition

requesting approval of a power purchase agreement and a renewable energy certificate (RE C)

option agreement with Lempster Wind, LLC (Lempster Wind) pursuant to RSA 362-F:9. With

its petition, PSNH filed the supporting testimony and related exhibits of S. B. Wicker, Jr., a

Principal Engineer with PSNH, along with a motion for confidential treatment of certain

information contained in the power purchase agreement and REC option agreement related to the

pricing of energy, capacity and RECs. On August 20, 2008, PSNH filed a copy of a power

purchase agreement between PSNH and the New Hampshire Electric Cooperative (NHEC)

providing for the sale to NHEC of a portion of the energy, capacity and RECs that PSNH

purchases from Lempster Wind.
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DE 08-077 - 2 -

On June 5, 2008, the Commission issued an order of notice scheduling a prehearing

conference for June 27, 2008. The Office of Consumer Advocate (OCA) filed a letter on June

11, 2008 stating that it would be participating in the docket on behalf of residential ratepayers

pursuant to RSA 363:28. Constellation NewEnergy, Inc. and Constellation Energy Commodities

Group, Inc. (Constellation) filed a joint petition to intervene on June 19, 2008. On June 24,

2008, Lempster Wind entered a limited appearance for purposes of monitoring the proceeding.

Freedom Partners, LLC (Freedom) filed a motion to intervene on June 25, 2008.

On June 23, 2008, Constellation filed an objection to PSNH’s motion for confidential

treatment. At the prehearing conference, the Commission granted PSNH’s motion. In addition,

the Commission granted Constellation’s motion to intervene with the condition that

Constellation not be provided access to the confidential information contained in the filing. The

Commission also granted Freedom’s motion to intervene on a limited basis consistent with

Freedom’s agreement with PSNH not to seek access to confidential information. Following the

prehearing conference, Staff submitted a proposed procedural schedule, which the Commission

approved by a secretarial letter issued on July 8, 2008.

On August 5, 2008, Constellation filed a motion to compel PSNH to respond to certain of

Constellation’s data requests. Further filings, motions and objections were made by PSNH,

Lempster Wind and Constellation, all of which were addressed in Order No. 24,895 (September

17, 2008).

Constellation filed the direct testimony of Daniel W. Allegretti, Vice President and

Director of Wholesale Energy Policy for Constellation Energy Resources, LLC, on October 1,

2008. Steven E. Mullen, Assistant Director of the Commission’s Electric Division, filed both a

confidential and a public version of Staff testimony on the same day. Discovery ensued on
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DE 08-077 - 3 -

Constellation’s and Staffs testimony which resulted in PSNH filing a motion on November 6,

2008 requesting the Commission to compel Constellation to respond to certain of PSNH’s data

requests. PSNH filed rebuttal testimony on November 7, 2008.

Constellation filed an objection to PSNH’s motion to compel on November 11, 2008 and,

on November 25, filed a motion to substitute witnesses by replacing Daniel W. Allegretti with

Thomas E. Bessette and Bruce McLeish. In Order No. 24,918 (December 5, 2008), the

Commission granted in part and denied in part PSNH’s motion to compel, granted

Constellation’s motion to substitute witnesses, and postponed the originally scheduled December

9, 2008 hearing.

By secretarial letter dated January 14, 2009, the Commission rescheduled the hearing to

February 5, 2009. On January 23, 2009, Constellation filed a motion for protective order and

confidential treatment for the information it provided in accordance with Order No. 24,918 and,

on the same day, notified the Commission that Constellation had decided to withdraw from

participation in the proceeding. Freedom filed a partial objection to Constellation’s motion for

protective order and confidential treatment which the Commission denied by secretarial letter

dated February 4, 2009. The hearing took place on February 5, 2009. On February 13, 2009,

Freedom filed its closing statement and, on February 17, 2009, PSNH filed its response.

II. POSITIONS OF THE PARTIES AND STAFF

A. PSNH

PSNH filed its petition for approval of a 15-year power purchase agreement and a 15-

year REC option agreement between PSNH and Lempster Wind pursuant to RSA 362-F:9, which

provides in part:

Upon the request of one or more electric distribution companies and after notice and
hearing, the commission may authorize such company or companies to enter into multi-
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year purchase agreements with renewable energy sources for certificates, in conjunction
with or independent of purchased power agreements from such sources, to meet
reasonably projected renewable portfolio requirements and default service needs to the
extent of such requirements, if it finds such agreements or such an approach, as may be
conditioned by the commission, to be in the public interest.

In prefiled testimony, PSNH stated that Lempster Wind is a wholly-owned subsidiary of

Iberdrola Renewable Energies, USA, Ltd. which, in turn, is a wholly-owned subsidiary of

Iberdrola Renovables, S.A. PSNH explained that the Lempster Wind project is located on

Lempster Mountain in Lempster, New Hampshire and will consist of 12 Gamesa G87 wind

turbines. Each turbine will be mounted on a 256-foot tower and will have a nameplate rating of

2.0 megawatts (MW) for a total project output of 24 MW. According to PSNH, the estimated

capacity factor for the project is 33 percent, and the project is expected to produce approximately

70,000 megawatt-hours (MWH) per year, along with a corresponding number of New Hampshire

Class I RECs.

PSNH explained that the power purchase agreement between PSNH and Lempster Wind

governs the purchase by PSNH of energy, capacity and New Hampshire RECs produced by

Lempster Wind. The REC option agreement governs the rights and obligations of Lempster

Wind in repurchasing certain New Hampshire Class I RECs from PSNH over the term ofboth

agreements. PSNH stated that it had also entered into an interconnection agreement with

Lempster Wind regarding the terms and conditions of Lempster Wind’s interconnection with

PSNH’s electric distribution system. PSNH noted that the interconnection agreement does not

require Commission approval but was filed for informational purposes.

As described by PSNH, the project will interconnect with PSNH’s electrical distribution

system through approximately 10.5 miles of dedicated 34.5 kilovolt (kV) line extending from the

project site in Lempster to PSNH’s substation located in Newport. PSNH will solely own this
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dedicated circuit, which will be built on top of an existing, rebuilt distribution circuit. According

to PSNH, the existing, rebuilt distribution circuit in Newport and Goshen will continue to be

owned by PSNH and will serve its customers. PSNH also serves approximately a dozen

customers along Route 10 in Lempster near the Goshen town line, while the remaining existing

distribution circuit in Lempster is owned by and serves NHEC’s customers. NHEC will continue

to own, and PSNH and NHEC will jointly operate and maintain, the portion of the existing,

rebuilt distribution~line in NHEC’s service territory under an agreement for the joint use of pole

structures between PSNH and the NHEC. PSNH supplied a copy of this agreement with its

filing but noted that the agreement did not require Commission approval. PSNH testified that

Lempster Wind will pay for the necessary distribution system improvements.

PSNH testified that it had separately filed for permission to serve Lempster Wind as a

customer even though the Lempster Wind project is located in NHEC’s franchise area.

According to PSNH, when the wind is not blowing and the turbines are not spinning, Lempster

Wind requires an electric current at an appropriate voltage to run the electronics and, in the

winter, heat some components of the turbines. While NHEC cannot supply electric service at the

appropriate voltage, PSNH can supply the power over its 34.5 kV line. According to PSNH, its

petition to serve Lempster Wind, if approved, would allow PSNH to serve Lempster Wind for

those periods of time when additional voltage is required.’ Otherwise, NHEC would serve

Lempster Wind’s retail electric service needs such as maintenance and lighting.

In its testimony, PSNH indicated that PSNH and NHEC were in the process of drafting a

resale agreement under which PSNI-1 agreed to resell to NHEC 10 percent of the energy, capacity

and RECs procured from Lempster Wind. At hearing, PSNH noted that the agreement between

PSN}I filed the petition to serve Lempster Wind on October 29, 2008 in Docket No. DE 08-139. The Commission
approved the petition in Order No. 24,933 (January 16, 2009).
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PSNH and NHEC was finalized and filed in the instant docket on August 20, 2008, for

informational purposes. Because the agreement is a wholesale power contract, it is subject to the

jurisdiction of the Federal Energy Regulatory Commission and does not require Commission

approval.

PSNH testified that ISO New England Inc. (ISO-NE) had approved the electrical

interconnection for the Lempster Wind project. Also, the New Hampshire Site Evaluation

Committee issued a Certificate of Site and Facility for the project in June 2007. According to

PSNH, Lempster Wind informed PSNH that all other permits and approvals for construction and

operation of the Lempster Wind project have been received.

In its prefiled testimony, PSNH said that it expected the electrical interconnection with

Lempster Wind to be completed in August 2008 with all of the wind turbines on line and the

project to be in full commercial operation in September. At hearing, PSNH said that it started

purchasing power from the Lempster Wind project on October 21, 2008, and that the project

began commercial operation on November 10, 2008. Further, the project was accepted into ISO-

NE for capacity purposes on December 1, 2008. PSNH also stated that it had purchased RECs

from Lempster Wind on a monthly basis since the facility began operation.

PSNH said it planned to use the energy and capacity purchased under the agreements to

satisfy its default service energy obligation, and that forecasted costs for such purchases will be

included in PSNH’s default service rate with actual costs being reconciled on an annual basis.

Regarding the RECs, PSNH said REC purchases under these agreements will be used to comply

with applicable New Hampshire renewable portfolio standards (RPS). PSNH noted that the costs

of the New Hampshire RECs will also be included in PSNH’s energy service rate, so those REC

costs will be forecasted and reconciled in the same manner as energy costs.
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According to PSNH, it negotiated with Lempster Wind a price term for energy that is

calculated as a percentage of the ISO-NE energy price, subject to a $/MWh floor.2 PSNH

explained that the ISO-NE energy price is the hourly real-time ISO-NE locational marginal price

(LMP) at the North Road node (ID #4394) in the New Hampshire load zone of the ISO-NE

market. PSNH said it will calculate the average energy price paid to Lempster Wind on a

monthly basis and, if the average energy price is less than the energy floor price, an adjustment

to the amount paid for energy for that month will be made so that the average energy price paid

is equal to the floor price. Regarding capacity, PSNH noted that it would pay Lempster Wind a

certain percentage of the amount PSNH is credited in connection with Lempster Wind’s capacity

in PSNH’s ISO-NE settlement account.

With respect to the purchase of RECs, PSNH stated that the agreement provides that it

will pay Lempster Wind a fixed dollar amount for each REC, with the amount differing for

project years 1-5, 6-10 and 11-15. PSNH said it will purchase RECs produced by Lempster

Wind subject to the REC option agreement. Under the REC option agreement, Lempster Wind

may repurchase RECs from PSNH, up to a fixed quantity, over the term of the agreement.

According to PSNH, Lempster Wind would probably exercise this option if it could sell RECs

into other states’ RPS programs or the voluntary “green” market for a higher price than the

purchase prices contained in the REC option agreement. In exchange for exercising this option,

Lempster Wind would pay PSNH a premium per repurchased REC. PSNH said it would use the

premium to offset the costs of replacement RECs or, if none were available in the market, the

expense of alternative compliance payments (ACPs). PSNH testified that the RECs it purchases

from Lempster Wind will help satisfy PSNH’s Class I REC requirements.

2 The Commission granted confidential treatment to the pricing terms for energy, capacity and RECs as well as

certain terms of the REC option agreement during the June 27, 2008 prehearing conference.
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In response to questions at hearing, PSNH stated that if the Commission did not approve

the agreements the Company would record the project costs “below the line,” meaning that the

costs of the agreements would not be included in rates and the energy, capacity and RECs could

not be used for the benefit of PSNH’s customers.

Addressing the legal standards set forth in RSA 362-F:9, PSNH said that the agreements

will provide energy and capacity for its customers based on market prices, lower PSNH’s future

cost of purchased power, and add a new source of renewable generation to help PSNH meet its

REC requirements while also further diversifying PSNH’s mix of resources. In addition, PSNH

said that the agreements are market-driven competitive solutions to PSNH’s need for renewable

energy and are administratively efficient as they will serve as a model for future negotiations.

Further, PSNH stated that the agreements will provide economic development and environmental

benefits to New Hampshire as they provide the necessary support for development of the wind

project while also reducing PSNH’s reliance on fossil fuel-based market purchases.

Accordingly, PSNH concluded that the approval of the agreements is in the public interest and

satisfies the requirements of RSA 362-F:9.

On February 19, 2009, PSNH filed reply comments to those filed by Freedom following

the hearing. PSNH stated that, contrary to Freedom’s assertion, RSA 362-F:9 clearly authorizes

utilities to enter into long-term agreements to purchase energy and/or RECs. PSNH said its

agreements with Lempster Wind need not be pre-approved but must be submitted to and

approved by the Commission to allow PSNH to recover the costs of the agreements. In further

response to Freedom’s written statement, PSNH said that Freedom offered no support for its

contention that PSNH’s customers are likely to pay higher bills if the Commission approves the

agreements with Lempster Wind. PSNH also asserted its rights to acquire RECs in amounts it
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believes are necessary for PSNH’s reasonably projected RPS requirements, and its right to sell

those RECs for the benefit of its retail customers in the event that its REC acquisitions exceed its

RPS requirements. Finally, PSNH said that it does not use a “litmus test” regarding

preconditions for interconnection with its electrical system related to the sale of capacity, energy

and RECs.

B. Constellation

In prefiled testimony, Constellation claimed that PSNH should use a request for proposal

(RFP) process to procure RECs because only an RFP process would result in the acquisition of

RECs at the least cost to customers. According to Constellation, absent an RFP process, there

was also no basis to determine whether the prices PSNH agreed to pay for RECs produced by

Lempster Wind are market based. Constellation also expressed concern about what effect

PSNH’s long-term agreement to energy costs and the uncertainty of the forward costs of energy

would have on PSNH’s ratepayers if the Commission approved the agreements. Before the

hearing, Constellation withdrew from the docket and its testimony was not introduced into the

hearing record.

C. Freedom Partners

At the hearing, Freedom Partners questioned whether PSNH intended to sell the RECs

acquired from Lempster Wind in other states’ renewable markets rather than use them for NH

RPS compliance. In response, PSNH’s witness stated that PSNH would try to maximize the

value of the RECs either by using them to satisfy NH RPS requirements or by selling them in

other available markets.

Freedom Partners also asked whether the output from Lempster Wind has to be

transmitted under one of PSNH’s open access tariffs to the NEPOOL pooled transmission
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facilities (PTF). PSNH replied that it takes delivery of the power at the site of the facility so PTF

tariff requirements do not apply. PSNH further said that while there is a nodal LMP at the

Newport substation, that price is within percentage points of the New Hampshire LMP.

Freedom Partners also inquired whether PSNH would apply the same concepts followed in the

Lempster Wind agreements to other renewable generation facilities. PSNH replied that while it

has developed certain ways of dealing with the purchase of energy, capacity and RECs that meet

its needs as well as a project’s needs, every deal is different and open to negotiation.

Subsequent to the hearing, on February 13, 2009, Freedom Partners filed a statement with

the Commission expressing the following opinions: 1) PSNH has no authority to enter into the

contracts absent Commission approval; 2) RECs purchased by PSNH from Lempster Wind can

only be used to meet New Hampshire RPS requirements; 3) if approved, the Lempster Wind

agreements would result in PSNH customers paying “higher bills;” 4) the disparity in treatment

of transmission costs is an impediment to renewable resource providers entering into an

agreement with any entity other than PSNH; and 5) PSNH should not use a “litmus test” but treat

every renewable developer objectively.

D. Office of Consumer Advocate

At hearing, the OCA asked PSNH how many RECs it would need for 2009. PSNH

responded that it would need 43,000 Class I RECs. The OCA noted that the Lempster Wind

project is expected to produce 70,000 RECs annually, with NHEC entitled to 7,000 RECs,

leaving approximately 63,000 RECs for PSNH. The OCA also pointed out that other generation

units owned by the Company are eligible to produce Class I RECs, so PSNH could end up with

Class I RECs in excess of the amount needed for NH RPS compliance in future years. PSNH

stated that, to maximize the value of the RECs, it could bank the RECs for use in future years or
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possibly sell them to other entities. In further response to the OCA, PSNH said that if Lempster

Wind exercised its option to buy back RECs, PSNH would receive a premium that would

partially offset the costs of purchasing RECs on the market or making the ACPs under the RPS

law. The OCA inquired as to PSNH’s position regarding the use of RFPs to procure RECs. The

Company responded that the market for new projects is very limited at present. PSNH further

offered that an RFP process would be appropriate if there were a number of renewable projects

that can supply RECs. The OCA concluded by stating that it deferred to the Staff regarding

whether the Commission should approve the proposed agreements between PSNH and Lempster

Wind.

E. Staff

Mr. Mullen testified that he reviewed the agreements to determine whether they are in the

public interest in accordance with RSA 362-F:9. In his prefiled testimony, Mr. Mullen recited

the factors set forth in RSA 362-F:9, II that the Commission must consider in determining the

public interest and drew particular attention to the following wording at the beginning of that

subsection:

“In determining the public interest, the commission shall find that the proposal is, on
balance, substantially consistent with the following factors..

Mr. Mullen testified that he interpreted the words “on balance, substantially consistent with” as

requiring the Commission to look at the terms and conditions of the PSNH/Lempster Wind

power purchase and REC option agreements as an entire package in determining whether the

multi-year proposals are in the public interest. In addition, Mr. Mullen said he read the words

“substantially consistent” as allowing varying degrees of consistency with the required factors

provided that the proposed agreements are in overall conformance with the required factors.
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In reviewing the applicable restructuring policy principles contained in RSA 374-F:3, Mr.

Mullen determined that four are relevant to the review of the agreements in the instant docket: 1)

system reliability (RSA 374-F:3, I); 2) universal service (RSA 374-F:3, V); 3) environmental

improvement (RSA 374-F:3, VIII); and 4) renewable energy resources (RSA 374-F:3, IX). Mr.

Mullen concluded that the proposed agreements satisfy each of these principles. First, Mr.

Mullen stated that the addition of a new generating source to the regional electric grid should

enhance the reliability of the regional electric system, although he acknowledged that the

reliability of the system would not be enhanced as much by a wind facility as it would by a

baseload facility operating at times of system peaks. Second, the Lempster Wind project

supports the goal of increasing commitments to renewable energy resources while also providing

additional generation with no new increases in air pollution. Finally, according to Mr. Mullen,

the pricing terms in the proposed agreements should mitigate price volatility while not creating

any new deferred costs. Mr. Mullen also opined that the agreements are consistent with the

principles of New Hampshire’s energy policy, RSA 378:37, in that the agreements with

Lempster Wind provide fuel source diversity to PSNH’s supply portfolio using a renewable

generation source that has no harmful emissions associated with its operation. Also, Mr. Mullen

expressed his opinion that the agreements contained reasonable pricing terms for energy,

capacity and RECs that will help PSNH and its customers avoid future purchases at uncertain

pricing terms.

Mr. Mullen examined the demand and available supply of Class I RECs. He noted that,

for 2009, providers of electricity in New Hampshire will need to collectively purchase 61,425

Class I RECs — an amount representing 0.5% of the total megawatt-hours of electricity supplied.

As for availability of RECs, Mr. Mullen listed other facilities the Commission has approved for
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the production of New Hampshire Class I RECs but he cautioned that Class I RECs from those

facilities may or may not be available for purchase by New Hampshire electric providers if those

facilities are also certified in other states having RPS requirements. In such cases, NH Class I

facilities may choose to sell their RECs in those states’ renewable markets.

Mr. Mullen compared the price of the RECs in the agreement between PSNH and

Lempster Wind to the estimated 2009 Class I ACP price and conmiented on how changing

supply and demand conditions could impact REC market prices. He explained that in the event

of an over-abundance of Class I RECs available in the market, the market price could fall below

the REC prices in the agreements. However, he pointed out that the available supply depends on

a number of factors, including future development of renewable energy resources, whether NH

Class I resources also qualify for RECs in other states, the maturity of the RPS programs in New

Hampshire and other states and the eligibility of sources in control areas adjacent to the New

England control area.

Addressing the REC option agreement, Mr. Mullen noted that the agreement gives

Lempster Wind the option of buying back a certain number of RECs during the first 10 years of

the contract. If Lempster Wind opts to repurchase RECs, it will be required to pay PSNH the

original purchase price plus a premium per REC. Mr. Mullen said that PSNH could use the

premium payment to offset its costs of fully satisfying its Class I REC requirements. Mr. Mullen

testified that the Commission approved a similar provision in Docket No. DE 07-125, Public

Service Company ofNew Hampshire, Order No. 24,839 (April 4, 2008).~

In Docket No. DE 07-125, the Commission approved agreements between PSNH and Pinetree Power, Inc. and
Pinetree Power-Tamworth (Pinetree) which included a provision that allowed Pinetree to sell its Class III RECs to
parties other than PSNH. Similar to the instant arrangement, if Pinetree chose to sell RECs to parties other than
PSNH, Pinetree would have to pay PSNH a premium per REC.
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Mr. Mullen described the energy pricing terms of the power purchase agreement as the

greater of a percentage of the hourly real-time ISO-NE LMP at the local node in the NH load

zone or a floor price that is fixed for the 15—year term of the agreement. He noted that the

pricing for energy followed the market price ofpower. He explained that since the energy price

is a percentage of the NH nodal price, the “trigger point” for the average monthly NH nodal price

is actually higher than the floor price. Mr. Mullen stated that in the event that the floor price

became operative (i.e., the floor price exceeded the prevailing market price for energy), the

excess costs would be part of PSNH’s costs ofproviding energy service to its customers.

Regarding the possibility that the energy prices paid by PSNH to Lempster Wind could

be above market, Mr. Mullen explained that there would have to be a number of other

developments in the market for that to happen. Considering the upward trend of energy prices at

the time he filed his testimony, Mr. Mullen expressed the view that it was possible, but highly

unlikely, that at some point in time the energy floor price could be above market. At hearing, in

response to a question about lower energy prices that had recently been experienced, Mr. Mullen

stated that nothing had occurred that had changed his recommendation to approve the contracts.

Mr. Mullen said the provisions in the power purchase agreement regarding the pricing of

capacity are similar to the provisions governing the pricing of energy in that the price will vary

as market conditions change. In any event, PSNH will pay Lempster Wind for capacity priced at

a discount from the prevailing market prices.

Because the legislature allowed use of multi-year contracts for the acquisition of RECs,

Mr. Mullen said PSNH should be able to recover the prudently incurred costs associated with the

agreements. He also stated his view that nothing in the proposed agreements fit the definition of

stranded costs pursuant to RSA 374-F:2.
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Finally, Mr. Mullen found it reasonable that NHEC be able to purchase from PSNH 10%

of the RECs, energy and capacity produced by Lempster Wind at the same price that PSNH paid

to Lempster. According to Mr. Mullen, given that Lempster Wind is located in NHEC’s service

territory, cooperation between NHEC and PSNH, including sharing the output of the facility, was

important in the effort to assist Lempster Wind in attaining commercial operation. In conclusion,

Mr. Mullen recommended that the Commission approve the agreements.

III. COMMISSION ANALYSIS

With the enactment of RSA 362-F, the Legislature created new obligations for providers

of electricity to obtain and retire renewable energy certificates from various renewable energy

sources in amounts representing certain percentages of each supplier’s total megawatt-hours of

electricity provided to its customers in a given year. The agreements at issue in this proceeding

are part of PSNH’s efforts to meet the Class I percentage requirements set forth in RSA 362-F:3

through the use of purchased power agreements in accordance with RSA 362-F:9. Pursuant to

RSA 362-F:3, PSNH is required to acquire RECs from qualifying Class I sources, i.e., new

renewable electric generation facilities as defined in RSA 362-F:4, I, in an amount equal to 0.5%

of the total megawatt hours of electricity it supplies to its customers during 2009. PSNH’s

obligation to acquire Class I RECs increases to 1.0% of the electricity it supplies to its customers

in 2010, and by 1.0% per year thereafter until 2025.

PSNH entered into a 15-year power purchase agreement and REC option agreement with

Lempster Wind under which PSNH commits to purchase RECs, energy and capacity from

Lempster Wind while also providing Lempster Wind the option to repurchase certain amounts of

RECs over the term of the agreements. RSA 362-F:9, I allows us to authorize electric

distribution companies to enter into such multi-year REC purchase agreements “in conjunction
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with or independent of purchased power agreements” so long as we fmd the contracts to be in the

public interest.

RSA 362-F:9, II sets forth certain factors we must consider in assessing whether the REC

purchase and related purchased power proposals contained in the agreements are in the public

interest:

“In determining the public interest, the commission shall fmd that the
proposal is, on balance, substantially consistent with the following factors:

(a) The efficient and cost-effective realization of the purposes and goals of
this chapter;

(b) The restructuring policy principles of RSA 374-F:3;
(c) The extent to which such multi-year procurements are likely to create a

reasonable mix of resources, in combination with the company?s overall energy
and capacity portfolio, in light of the energy policy set forth in RSA 378:37 and
either the distribution companyts integrated least cost resource plan pursuant to
RSA 378:37-41, if applicable, or a portfolio management strategy for default
service procurement that balances potential benefits and risks to default service
customers;

(d) The extent to which such procurement is conducted in a manner that is
administratively efficient and promotes market-driven competitive innovations
and solutions; and

(e) Economic development and environmental benefits for New
Hampshire.”

As Staff highlights in its testimony, RSA 362-F:9, II requires the Commission to find that

the proposal is, on balance, substantially consistent with the above factors. Accordingly, we

must consider both the purchased power agreement and the REC option agreement in

determining whether the proposed agreements are in the public interest. We have considered

those factors along with the evidence in the record and conclude that approval of the purchased

power agreement and the REC option agreement is in the public interest.

The Lempster Wind project is a new, renewable generating source that introduces no new

pollution or harmful emissions into the environment. These agreements support the financial

viability of the project and, therefore, are consistent with the environmental principles of the
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electric utility restructuring statutes (RSA 374-F:3, VIII and IX) and New Hampshire’s energy

policy set forth in RSA 378:37.

In addition, we find the pricing terms for energy and capacity and RECs to be reasonable.

Energy and capacity pricing in the power purchase agreement are both established by reference

to actual prices experienced in the ISO-NE market, therefore allowing PSNH to pay energy and

capacity prices that align with movements of market prices. Regarding the energy floor price,

we find that the inclusion of this pricing term, while providing income protection to Lempster

Wind, does so at a price level that is significantly discounted from current market energy prices.

We agree with Staff that if market prices were to decline to the level of the floor price or below,

then many other positive developments from a pricing perspective, such as decreases in fuel

costs, would likely also be occurring.

Considering the number of variables in the continually developing REC market in New

Hampshire and other states, it is difficult to predict future REC market prices. Nonetheless,

given the REC prices in the power purchase agreement and the potential future movement of

those agreed-upon prices, we find the REC pricing terms to be a cost-effective means for PSNH

to meet some of its RPS compliance requirements. The REC option agreement, which allows

Lempster Wind to repurchase a certain number of RECs upon payment of a premium to PSNH,

affords an opportunity for Lempster Wind to potentially obtain a higher value for its RECs while

also affording PSNH and its customers some mitigation of RPS compliance costs by requiring

Lempster Wind to pay PSNH a premium for the RECs that are reacquired.

We agree with Staff that the reason the statute requires our approval of these multi-year

agreements is to allow the petitioning utility to recover the prudently incurred costs of such

agreements in its energy service rates. If PSNH had intended to use the agreements “below the
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line,” the Company would not have had to seek the Commission’s approval. Therefore, we

disagree that PSNH was required to seek approval from the Commission before it could enter

into the subject agreements. If for some reason we were to fmd that the contracts were not in the

public interest, PSNH would still be bound by the contracts, but would not be allowed to recover

the associated costs from its customers.

We disagree with Freedom’s assertion that PSNH can only use the Class I RECs acquired

through its agreement with Lempster Wind for compliance with its New Hampshire RPS

requirements. At hearing, PSNH testified that it intended to maximize the value of RECs for the

benefit of its customers. Although the statute does provide that multi-year agreements should be

used to meet “reasonably projected renewable portfolio requirements,” RSA 362-F:9, I, there is

nothing in RSA 362-F that bars a company from selling excess RECs procured through such

agreements. Therefore, we find no legal barrier to PSNH selling the RECs it procures from

Lempster Wind so long as the sale is consistent with the rules and process used in the trading of

RECs in the NEPOOL market. Nevertheless, whether PSNH uses the RECs for compliance with

New Hampshire’s RPS law, or sells them to try to achieve greater value, we will review PSNH’s

actions as part of our annual review of its energy service revenues and costs.

In addition, Freedom’s bare assertion that PSNH customers will pay “higher bills” as a

result of these agreements is not supported by the evidence. Finally, we do not fmd that PSNH’s

interest in keeping pricing terms confidential implies that it will be applying a “litmus test” or

somehow acting unfairly in negotiating REC purchase agreements.

It has been proposed in this proceeding that PSNH must issue an RFP to obtain the best

market prices for RECs. While we agree that an RFP is one method to acquire RECs, the

Legislature did not specify a particular solicitation method for distribution companies such as
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PSNH to enter into multi-year purchase agreements with renewable energy sources for

certificates. Rather, the statute provides that we consider “(d) The extent to which such

procurement is conducted in a manner that is administratively efficient and promotes market

driven competitive innovations and solutions; and (e) Economic development and

environmental benefits for New Hampshire.” RSA 362-F:9, II (d)-(e).

It is important to recognize that the REC market in New Hampshire is still developing. If

the REC market develops to a point where there is an adequate supply ofNew Hampshire Class I

RECs, using an RFP to procure RECs may indeed result in the lowest cost per REC. At present,

however, there is a limited supply of Class I RECs and, based on the foregoing, we fmd that the

two multi-year agreements regarding power, capacity and RECs between PSNH and Lempster

Wind are consistent with the factors set forth in RSA 369-F:9, II and are in the public interest. In

light of the above, we will approve the agreements between PSNH and Lempster Wind.

Based upon the foregoing, it is hereby

ORDERED, the Power Purchase Agreement and Renewable Energy Certificate Option

Agreement between Public Service Company of New Hampshire and Lempster Wind, LLC are

hereby APPROVED, and it is;

FURTHER ORDERED that the motion for confidential treatment filed on January 23,

2009 by Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. is

hereby GRANTED.
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By order of the Public Utilities Commission of New Hampshire this first day of May,

2009.

Thomas B. Getz Graham J. Morrison Clifton C. Below
Chairman Commissioner Commissioner

Attested by:

Debra A. Howland
Executive Director
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

PETITION FOR APPROVAL OF POWER PURCHASE AGREEMENT
AND RENEWABLE ENERGY CERTIFICATE OPTION AGREEMENT

BETWEEN PSNH AND LEMPSTER WIND, LLC

BE 08-077

MOTION FOR RECONSIDERATION

NOW COMES Intervenor Freedom Partners, LLC (Movant), by and through its

undersigned counsel, and pursuant to N.H. RSA 541:3 and 541:4, respectfully move the New

Hampshire Public Utilities Commission (“Commission”) to rehear and reconsider Order No.

24,965 (May 1, 2009) (“Order”). In support of this Motion, Movant states as follows:

For the reasons stated in the accompanying Memorandum in Support of Motion for

Reconsideration, the Order is contrary to law, and unreasonable.

WHEREFORE, Movant respectfully requests the Commission to:

A. Reconsider its decision in this proceeding;

B. Grant such other and further relief as may be just and equitable.

Respectfully submitted,
FREEDOM PARTNERS, LLC

By its Attorneys
Is! James T. Rodier

Dated: May 19, 2009 1500A Lafayette Road, No. 112
Portsmouth, NH 0380 1-5918
603-559-9987

CERTIFICATION OF SERVICE

Pursuant to Rules Puc 203.02(2) and Puc 203.11, I have served copy of this Motion on
each person identified on the commission’s service list for this docket.

/s! James T. Rod ier
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STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

PETITION FOR APPROVAL OF A POWER PURCHASE AGREEMENT
AND A RENEWABLE ENERGY CERTIFICATE OPTION AGREEMENT WITH

LEMPSTER WIND, LLC
DE 07-108

MEMORANDUM IN SUPPORT OF MOTION FOR RECONSIDERATION

NOW COME Intervenor Freedom Partners, LLC’ (Movant or Freedom), by and through

its undersigned counsel, and respectfully submits this Memorandum in Support of its Motion for

Reconsideration.

INTRODUCTION

An evidentiary hearing was held in this proceeding on February 5, 2009. Subsequent to

the hearing, on February 13, 2009, Movant filed a closing statement with the Commission. Order

at 10. On February 17, 2009, PSNH filed its response. On or about February 23, 2009, Freedom

filed its reply to the PSNH response.2 The Commission”) issued Order No. 24,965 (May 1, 2009)

whereby it “approved” the Power Purchase Agreement and Renewable Energy Certificate Option

Agreement.

Pursuant to RSA 541:3, the Commission may grant rehearing or reconsideration when the

motion states good reason for such relief. On appeal, a party seeking to set aside an order of the

PUC has the burden of demonstrating that the order is contrary to law or, by a clear

preponderance of the evidence, that the order is unjust or unreasonable. In re Appeal of Pinetree

Power, Inc. 152 N.H. 92 at 95 (2005) (Citation omitted).

ARGUMENT IN SUPPORT OF RECONSIDERATION

A . RECs purchased by PSNH from Lempster Wind can only be used to meet New
Hampshire RPS renuirements.

The law applicable to -year purchases from renewable energy sources is clear:

the Commission may authorize an electric distribution company to enter into multi
year purchase agreements with renewable energy sources for certificates, in conjunction with or
independent of purchased power agreements from such sources, to meet reasonably projected
renewable portfolio requirements and default service needs to the extent of such requirements...

Freedoms Partners, LLC is a different corporate entity from Freedom Logistics, LLC.
2 There is nothing in the Order that acknowledges Freedom’s reply comments.
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RSA 362-F:9, I (Emphasis added).

In its Order, the Commission ruled that:

Although the statute does provide that multi-year agreements should be used to meet
“reasonably projected renewable portfolio requirements,” RSA 362-F:9, I, there is
nothing in RSA 362-F that bars a company from selling excess RECs procured through
such agreements.

Order at 18. (Emphasis added.)

PSNH testified that it will ~ use the REC’s purchased under the Lempster PPA to meet

its New Hampshire renewable portfolio requirements if higher value can be obtained by selling

the RECs into other New England markets:

Q. So, I guess the way we leave it is that, if you can get more for these REC’s in Maine,
Massachusetts, Rhode Island, or Connecticut, or even Vermont now, I guess, or New York,
that’s what you’re going to do with these RECs.

A. (Witness nodding affirmatively.)

Transcript (February 5, 2009) at 25.

This ruling is erroneous as a matter of law. The language of RSA 362-F:9, I is clear; the

PUC need look no further than “the plain and ordinary meaning of the words used.” Green Crow

Corp. v. Town of New Ipswich, 164-165, N.H. (2008) (“We look to the plain and ordinary meaning

of the words used in the statute and will not examine legislative history, consider what the legislature

might have said, or add words not included in the statute.”)

The Commission’s interpretation of RSA 362-F:9, I is erroneous because it added words

not included in the statute to allow the sale of “excess” REC’s. In any event, PSNH may well sell all

of the RECs. This is far different from a mere sale of “excess” REC’s

The plain and ordinary meaning of the words used in the statute require the Lempster REC’s

to be devoted to meeting “reasonably projected renewable portfolio requirements.” Such a

reading would be consistent with “the intent of the legislature as expressed in the words of [the]

statute.” Appeal of Public Service Co., 141 N.H. 13, 17 (1996).

B. PSNH was required to seek authority from the Commission to enter into the
contracts.

In the Order. the Commission ruled that

the reason the statute requires our approval of these multi-year agreements is to allow the
petitioning utility to recover the prudently incurred costs of such agreements in its energy service
rates. If PSNH had intended to use the agreements “below the line,” the Company would not

2
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have had to seek the Commission’s approval. Therefore, we disagree that PSNH was required to
seek approval from the Commission before it could enter into the subject agreements.

Order at 17, 18. (Emphasis supplied.)

The Order expressly states that Commission “approval” is not needed by PSNH to enter

into the agreements. The Order only states that “approval” is needed to allow the utility to

recover its costs in energy service rates.

RSA 362-F:9, I provides that “the Commission may authorize an electric distribution

company to enter into multi-year purchase agreements.” To “authorize” is to “empower.” Merriam-

Webster Online Dictionary. 2009 (Emphasis supplied).3 To “approve” means to “accept as

satisfactory” or to “ratii~i.” Id. Pursuant to RSA 362-F:9, I, PSNH needed the Commission to

empower it to enter the agreements, not merely to ratif~’ its actions after the fact.

C. PSNH would not have been entitled to use the agreements “below the line” without
Commission approval

In its order, the Commission also ruled that “if PSNH had intended to use the agreements

“below the line,” it would not have had to seek the Commission’s approval.” This appears to reflect

PSNH’s testimony during the hearing:

Q: Okay. And did you say, if it’s not approved, you’re going to take it below the line?
A. We have no choice. We cannot use it for our customers, because it would not be approved by
the Commission. That’s my understanding.

Transcript (February 5, 2009) at 21.

Implicit in the Commission’s ruling is the premise that a public utility is free to do

anything it wants to do so long as it does not seek recovery of the costs from ratepayers. This is

erroneous as a matter of law.

Although no legal authority was provided by the Commission for its ruling, presumably

the Commission had in mind the Supreme Court’s ruling in Appeal of Public Service Company

ofNew Hampshire, 122 N.H. 1062, 1066:

This court has long recognized as public policy that the owners of a utility do not
surrender to the PUC their rights to manage their own affairs merely by devoting their
private business to a public use.

http://www.merriam-webster. comldictionary/authorize
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Appeal of Public Service Company ofNew Hampshire, 122 N.H. 1062, 1066 (1982). (Emphasis

added.)

Freedom acknowledges that PSNH has the management discretion to assemble a default

service supply portfolio that is subject only to the Commission’s after-the-fact analysis of

whether the resulting costs charged to customers are actual, prudent and reasonable, subject to

the mandate that “[d]efault service should be procured through the competitive market.” RSA

F:3(c). However, this is not the same as saying that PSNH can enter into any contract it wants so

long as it does not seek recovery from ratepayers.

PSNH is a public utility under New Hampshire law. See, RSA 362:2. As such, it has

devoted its private business to a public use. Appeal of Public Service Company ofNew

Hampshire, supra. The public utilities commission is a specialized state agency with technical

expertise in the field of public utilities and is vested by the NH Legislature with “plenary

authority” over PSNH. Order No. 24,614 (April 13, 2006), at 7. RSA 347:3 endows the PUC

with “general supervision of all public utilities ... so far as necessary’ to effectuate the

Commission’s various enabling statutes.” Additionally, RSA 374:4 delegates to the PUC both

the “power” and the “duty, to keep informed as to all public utilities in the state.”

As a regulated utility, if PSNH wants to enter an agreement for use “below the line,” it

needs authorization from the Commission to do so. Otherwise, would the Commission look the other

way if PSNH conducts a wholesale marketing operation out of Manchester offices utilizing PSNH

employees, resources, information and credit? Similarly, would the Commission be helpless if PSNH

decides obtain a CEP license from Massachusetts and sell to NSTAR’s customers?

D. The Commission’s finding that the energy floor price is set “at a price level that
is significantly discounted from current market energy prices” is unreasonable and
contrary to the evidence.

In the Order, the Commission found that “the inclusion of this pricing term [the energy

floor price], while providing income protection to Lempster Wind, does so at a price level that is

significantly discounted from current market energy prices.” Transcript (February 5, 2009) at 17

(Emphasis added.). This fmding is contrary to the evidence and unreasonable.

The record evidence is as follows. PSNH testified that the forward price for a flat block

of energy would be about 6 cents per kwh:

Oh, okay. This is, I mean, this is my area. All I can say is, I mean, I had a conversation with Mr.
Lebrecque this morning and he told me he would expect, if you went out and bought power for
the year, you’d pay slightly under $60, $59 for flat, $58, $59, something like that. That’s what-

4
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Transcript (February 5, 2009) at 32, 33.

Moreover, PSNH’s estimated forward prices were compared to the values shown on the

ICAP Energy quote sheet. The ICAP Energy quotes (which PSNH was familiar with) were

lower than Mr. Lebrecque’s estimates.

Additionally, the Commission should refer to the ISO-NE Monthly Market Operations

Report for March 2009.~ Table 4.1.1 (All Hours, March 2009) indicates that the average real

time NH load zone LMP for March 2009 was $39.63 per Mwh, or less than 4 cents per Kwh. It

is inconceivable that the floor price in the Lempster contract is less than 4 cents per kwh. There

is no reason why the Commission should not take administrative notice pursuant to Puc 203.27

of the publicly available facts pertaining to “current market energy prices.”

Accordingly, the Commission’s finding that the energy floor price is set “at a price level

that is significantly discounted from current market energy prices” is contrary to the evidence

and unreasonable.

The Commission also found that “Freedom’s bare assertion that PSNH customers will

pay “higher bills” as a result of these agreements is not supported by the evidence.” Order at 18

(Emphasis supplied).

In its closing statement, Freedom made the following contention based upon the
foregoing evidence:

During 2009, PSNH customers are likely to pay higher bills if the Commission authorizes PSNH
to enter into the Lempster Agreements. However, this is not to say that purchases would be
uneconomic over the 15-year deal term should energy costs return to the levels which prevailed in
the first half of 2008.

The evidence supports Freedom’s assertion that customers are likely to pay higher bills

during 2009. This is not a “bare” assertion.

E. The Commission’s statement in the Order “that PSNH’s interest in keeping
pricing terms confidential implies that it wifi be applying a “litmus test” or somehow acting
unfairly in negotiating REC purchase agreements” is contrary to the record and should be
stricken from the Order.

~ (http://www.iso

ne. com!markets/mktanlysrpts/mnly_mktops_rtps/2009/2009_03_monthly_market_report.pdf)
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In the Order, the Commission stated that “we do not find that PSNH’s interest in keeping

pricing terms confidential implies that it will be applying a “litmus test” or somehow acting

unfairly in negotiating REC purchase agreements.” Order at 18.

This finding is unreasonable because it misconstrues an issue in the proceedings. The
issue presented by Freedom was in its closing statement was the follows:

PSNH further testified under cross-examination that PSNH has an open door policy for all
renewable resource developers and that all proposals of any kind would be considered in good
faith and treated strictly on their merits. There are no litmus tests. According to PSNH, “nobody
would be in or out because of who they are.”

The issue raised by Freedom has nothing to do with “keeping pricing terms confidential.”
Therefore this fmding should be stricken from the Order.

E. The Commission’s Order does not comply with the reQuirements of RSA 378:41.

RSA 378:41 requires that

“[ajny proceeding before the commission initiated by a utility shall include, within the
context of the hearing and decision, reference to conformity of the decision with the least
cost integrated resource plan most recently filed and found adequate by the commission.”

The Commission’s Order is unlawful because it does not comply with the requirements

of RSA 378:4 1 which require a reference to conformity of the decision with the least cost

integrated resource plan most recently filed and found adequate by the Commission. There is no

such reference in the Order.

WHEREFORE, for all of the foregoing reasons, Freedom Partners, LLC respectfully
requests the Commission to:

A. Reconsider its Order in this proceeding; and

B. Grant such other and further relief as may be just and equitable.

Respectfully submitted,
FREEDOM PARTNERS, LLC

By its Attorney
Is! James T. Rodier

Dated: May 19, 2009 1500A Lafayette Road, No. 112
Portsmouth, NH 03801-5918
603-559-9987
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CERTIFICATION OF SERVICE

Pursuant to Rules Puc 203.02(2) and Puc 203.11, I have served copy of this petition on
each person identified on the commission’s service list for this docket.

Is! James T. Rodier
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Public Service PSNH Energy Park

~jj~P of New Hampshire 780 North Commercial Street, Manchester, NH 03101
Public Service Company of New Hampshire
P.O. Box 330
Manchester, NH 03105-0330
(603) 669-4000
www.psnh.com

The Northeast Utilities System

May 27, 2009

Debra A. Howland
Executive Director and Secretary
State of New Hampshire
Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, NH 03301-2429

Re: Petition for Approval of Power Purchase and REC Option Agreements between
Public Service Company of New Hampshire and Lempster Wind, L.L.C.
Docket No. DE 08-077

Dear Ms. Howland:

Enclosed herewith is the original and six copies of Public Service Company of
New Hampshire’s (“PSNH”) Objection to Freedom Energy Partners’ Motion for
Reconsideration.

Copies of the Motion for Protective Order have been sent to the persons on
the attached Service List pursuant to NH Code Admin. Rule Puc § 203.11.

Very truly yours,

Gerald M. Eaton
Senior Counsel

Enclosures
cc: Service List

0S6161 REV. 3-02
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Service List
Docket DE 08-077

Mr. Thomas C. Frantz
Director - Electric Utilities
State of New Hampshire
Public Utilities Commission
21 S. Fruit Street, Suite 10
Concord, NH 03301-2429

Ms. Amanda Noonan
Consumer Affairs Director
State of New Hampshire
Public Utilities Commission
21 5. Fruit Street, Suite 10
Concord, NH 03301-2429

Ms. Suzanne Amidon
Staff Attorney
State of New Hampshire
Public Utilities Commission
21 5. Fruit Street, Suite 10
Concord, NH 03301-2429

Ms. Meredith A. Hatfield
Consumer Advocate
Office of Consumer Advocate
21 S. Fruit Street, Suite 18
Concord, NH 03301-2429

Mr. Kenneth E. Traum
Office of Consumer Advocate
21 S. Fruit Street, Suite 18
Concord, NH 03301-2429

Mr. Al-Azad lqbal
State of New Hampshire
Public Utilities Commission
21 5. Fruit Street, Suite 10
Concord, NH 03301-2429

Mr. Steve Mullen
Assistant Director - Electric Division
State of New Hampshire
Public Utilities Commission
21 S. Fruit Street, Suite 10
Concord, NH 03301-2429

Ms. Maureen Reno
State of New Hampshire
Public Utilities Commission
21 S. Fruit Street, Suite 10
Concord, NH 03301-2429

Ms. Jody M. Carmody
State of New Hampshire
Public Utilities Commission
21 S. Fwit Street, Suite 10
Concord, NH 03301-2429

Mr. Allen M. Desbiens
Senior Analyst
Public Service of New Hampshire
780 N. Commercial Street
Manchester, NH 03101

Atty. Gerald M. Eaton
Senior Counsel
Public Service of New Hampshire
780 No. Commercial Street
Manchester, NH 03101

Mrs. Susan Geiger
Orr & Reno PC
One Eagle Square, P0 Box 3550
Concord, NH 03302-3550

Ms. K’LaRae Noun
Admin Support
Public Service of New Hampshire
780 N. Commercial Street
Manchester, NH 03101

Atty. James T. Rodier
1500 A Lafayette Road, #112
Portsmouth, NH 03801-5918

Mr. Carl N. Vogel Ill
Mgr., Supp Energy Sources
Public Service of New Hampshire
780 N. Commercial Street
Manchester, NH 03101

42



THE STATE OF NEW HAMPSHIRE
before the

PUBLIC UTILITIES COMMISSION

Public Service Company ofNew Hampshire’s
Petition for Approval Power Purchase Agreements with

Lempster Wind, LLC

Docket No. DE 08~077

OBJECTION OF
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE

TO
MOTION FOR RECONSIDERATION

OF
FREEDOM ENERGY PARTNERS, LLC

Pursuant to N.H. Code Admin. Rule Puc §203.07(f),’ Public Service Company of New

Hampshire (“PSNH”) hereby objects to the Motion for Reconsideration (“Motion”) filed by

Freedom Partners, LLC (“Freedom”).2 In support of its Objection, PSNH says the following:

I. INTRODUCTION

PSNH is under a statutory obligation to acquire and retire a certain number of

Renewable Energy Certificates (“RECs”) annually through the year 2025. RSA 362-F:3.

PSNH entered into certain fifteen year agreements with Lempster Wind, LLC (“Lempster”)

to purchase power, capacity and RECs. PSNH submitted those agreements to the

Commission on May 29, 2008, requesting approval under RSA 362-F:9. (Exhibits 2 and 3).

A hearing on the merits was held on February 5, 2009, at which PSNH offered the

pre-filed direct testimony of Mr. Sheldon B. Wicker, Jr. (Exhibit 1). Mr. Wicker was subject

to cross examination. On May 1, 2009, the Commission issued its Order No. 24,965

PSNH was served with the Motion and the Memorandum in Support of Freedom’s Motion for
Reconsideration (“Memorandum”) on May 19, 2009. This Objection is timely filed, as Rules Puc
§203.07(f) and Puc § 202.03(c) permit a full five business days in which to file an objection.
2 In the Memorandum at footnote 1, Freedom notes, “Freedoms (sic) Partners, LLC is a different
corporate entity from Freedom Logistics, LLC.” According to the New Hampshire Secretary of State,
Freedom Partners, LLC, is a corporation not in good standing in New Hampshire.
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approving both the purchase power agreement and the REC option agreement. On May 19,

2009, Freedom filed its Motion and supporting Memorandum.3

II. SUBSTANTIVE OBJECTIONS

A. There is no restriction on the use of Lempster RECs purchased by PSNH.

Freedom claims that under RSA 362-F:9, I, RECs purchased by PSNH from

Lempster Wind can g~iy be used to meet New Hampshire RPS requirements. As a result,

Freedom asserts that the Order is erroneous as a matter of law because it allows PSNH to

maximize the value of such RECs by sale of such RECs outside of New Hampshire if higher

value can be obtained in other New England markets. Freedom’s reading of the law is

incorrect.

In a nutshell, RSA 362-F:9 provides the Commission with authority to approve multi-

year purchase agreements by electric distribution companies with renewable energy sources

for RECs to meet reasonably projected renewable portfolio requirements, if such agreements

are in the public interest. The record reflects Mr. Wicker’s assertion that acquisition of the

Lempster RECs are within the reasonably projected needs of PSNH. Transcript, February 5,

2009, at 65. Therefore, the Order fully complies with the law.

Once such purchase is approved, nothing in the law mandates that an electric

distribution company must forego economic opportunities to re-sell such RECs for the

benefit of its retail customers. Mr. Wicker testified that PSNH will try to maximize the value

of the RECs for the benefit of its customers. Id. at 25. Such maximization of value for the

benefit of customers is part of the public interest standard contained in RSA 362-F:9.

Indeed, RSA 362-F:9, II, (a) expressly includes efficiency and cost-effectiveness as part of

the public interest consideration. RSA 362-F:9, II, (b) requires the public interest standard to

be substantially consistent with the restructuring policy principles of RSA 374-F:3 - - which

calls for “near term rate relief’ and “lower prices for all customers.” RSA 364-F:3, X.

~ Under RSA 541 :3, a motion for rehearing should specify all grounds for rehearing, and under RSA

541:4 “Such motion shall set forth fully every ground upon which it is claimed that the decision or
order complained of is unlawful or unreasonable.” Freedom’s Motion only states, “For the reasons
stated in the accompanying Memorandum in Support of Motion for Reconsideration, the Order is
contrary to law, and unreasonable.” Assuming the Commission will ignore these technical infractions
of the appeal statute, PSNH will respond to the arguments made in Freedom’s Memorandum.
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Freedom’s reading of RSA 362-F:9 would prohibit electric distribution companies from

maximizing the value of RECs, thereby increasing costs to consumers — a result contrary to

the requirements of that very law.4

B. Electric distribution companies are not required to seek Commission approval

under RSA 362-F:9 before entering into a long term contract for the purchase of

RECs.

Freedom claims that Commission pre-approval is necessary before an electric

distribution company may enter into an agreement with renewable energy sources for RECs.

Once again, Freedom is incorrect.

The purpose of RSA Chapter 362-F, the Electric Renewable Portfolio Standard, is set

forth in RSA 362-F: 1. The law’s purpose is summed up in the last sentence:

It is therefore in the public interest to stimulate investment in low emission
renewable energy generation technologies in New England and, in particular,
New Hampshire, whether at new or existing facilities.

Freedom’s claim is again contrary to the law. The law finds that it is in the public

interest to stimulate investment in renewable generation technologies, not to restrict it.5

Agreements by the state’s electric distribution companies to purchase RECs from renewable

energy developers is likely the largest potential investment source available to stimulate the

development of renewable energy.

C. A utility does not need approval of the Commission to enter into an agreement
which will be booked below the line.

Freedom seeks rehearing on the issue of whether a utility requires approval of the

Commission to enter into an agreement which will be booked below the line. That fact

situation is not in issue in this case, as PSNH is not seeking to book the arrangements with

~ in another recently-docketed proceeding, counsel for Freedom has asserted that “PSNH has the

obligation under RSA 378:37 and 38 ‘to develop and implement an integrated resource plan that
satisfies customer energy service needs at the lowest overall cost consistent with maintaining supply
reliability.” Complaint of Clean Power Development, LLC Against Public Service of New Hampshire,
Docket No. DE 09-067, April 7, 2009, at ¶18. it is curious that in the instant docket, Freedom argues
that PSNH’s opportunity to satisfy customer energy service needs at the lowest overall cost is
contrary to law.
~ Counsel for Freedom has cited this same law in the Complaint cited in the previous footnote, at ¶17

(the second ¶17 in that Complaint, found between ¶1118 and 19).
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Lempster below the line; hence, it is not a proper ground for rehearing. “There is no right to

an adjudication of matters not in contention.” Conway v. New Hampshire Water Resources

Bd., 89 N.H. 346 (1038). Nonetheless, should the Commission deem it necessary to address

this specification, PSNH provides the following discussion.

Freedom baldly asserts, “As a regulated utility, if PSNH wants to enter an agreement

for use ‘below the line,’ it needs authorization from the Commission to do so.” Freedom

provides absolutely no authority for this legal claim.

To the contrary, Freedom correctly cites to Appeal ofPublic Service Company, 122

N.H. 1062 (1982). In that case, the New Hampshire Supreme Court stated, “This court has

long recognized as public policy that the owners of a utility do not surrender to the PUC their

rights to manage their own affairs merely by devoting their private business to a public use.”

Id. at 1066~67.6 Despite Freedom’s citation to this Supreme Court decision, the

Memorandum ignores this very holding and continues on in an incoherent manner in its

attempt to create law, where none exists.

Freedom’s Memorandum does not cite a single case or decision holding that a utility

must obtain Commission approval for activities which will be booked below the line. The

Commission’s own rules anticipate that certain utility activities are conducted below the line.

Rule Puc 310 requires utility promotional, political and institutional advertising or activities

to be booked below the line; utilities do not need pre-approval of those transactions. Gas

utilities have regularly engaged in non-utility businesses below the line, such as retail

propane and appliance sales -- even a retail space storage business.7

Moreover, Freedom lacks standing to raise this issue. 8 During the June 27, 2008

procedural hearing in this docket (which Freedom did not attend), the Commission was

informed that Freedom had agreed to limit its intervention to issues related to Renewable

6 See also, Appeal of Easton, 125 N.H. 205, 211 (1984).
~ “Manchester Gas has numerous nonutility businesses, which recently have included bottled propane

gas and merchandising gas appliances. Pursuant to a consumer complaint, the commission was
made aware of a new nonutility business called Rent-A-Space. This storage business, which bloomed
to existence with a $100,000 investment, is operated by Manchester Gas employees In re:
Concord Natural Gas Corp., Manchester Gas Company et al., 66 NH PUC 48, 49-50 (1981). Once
the holding company EnergyNorth, Inc. was formed, the utility was somewhat proud of successfully
operating its non-utility business within the holding company structure. In re: Concord Natural Gas
Corp., 70 NH PUC 632, 637 (1985).
8 “~ . .a party’s standing is a question of subject matter jurisdiction, which may be addressed at any
time. Hughes v. N.H. Div. of Aeronautics, 152 N.H. 30, 35 (2005).” Libertarian Party of New
Hampshire v. Secretary of State, 158 N.H. 194, 195 (2008).

4
46



Energy Certificates and the REC market. Transcript, June 27, 2008, at 6-7. Freedom’s

intervention in this proceeding was granted “subject to the conditions agreed to between

Freedom and Public Service Company of New Hampshire.” Id. at 40. This specification for

rehearing falls outside this consented-to limitation.9

P. The Commission was correct in determining that the energy prices will be
reasonable over the course of the term of the Power Purchase Agreement.

Next, Freedom complains that the Commission’s finding that the energy floor price is

set “at a price level that is significantly discounted from current market energy prices” is

unreasonable and contrary to the evidence. There is ample factual basis in the record to

support the Commission’s finding.

Mr. Wicker testified as follows:

Q. Do you believe these Agreements are beneficial for PSNH’s customers
and will meet the requirements of the New Hampshire RPS program?

A. Yes. We believe the Agreements provide energy and capacity for our
customers at prices that are below market and lower our future cost of
purchased power. These Agreements also add a new source of renewable
generation in New Hampshire, wind power, to help PSNH meet its New
Hampshire RPS requirements. Exhibit 1 at 10.

Freedom attempts to contradict this evidence by stating that “Moreover, PSNH’s

estimated forward prices were compared to the values shown on the ICAP Energy quote

sheet. The ICAP Energy quotes (which PSNH was familiar with) were lower than Mr.

Lebrecque’s estimates.” Memorandum at 5. Attorney Rodier admitted that the witness he

was cross examining, Mr. Wicker (not Mr. Labrecque), “may not be familiar with this [the

ICAP Energy Quote Sheet].” Transcript, February 5, 2009 at 31. More significantly, the

ICAP Energy quote sheet is not made part of the record; the prices on the ICAP Energy quote

sheet were not read into the record; and, Mr. Wicker never admitted that Mr. Labrecque’s

numbers were higher or lower than the ICAP Energy quote sheet. There is no record

~ But for the agreement limiting Freedom’s intervention, PSNH objects to Freedom’s participation in

this proceeding as it lacks standing. Rather than repeat its standing objection here, PSNH refers the
Commission to the objection on standing regarding Freedom Partners’ affiliates (Freedom Logistics,
LLC and Halifax-American Energy Company, LLC) in its Brief filed on May 22, 2009, in Docket No.
DE 08-1 45, and incorporates those arguments herein by reference.
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evidence of what the ICAP Energy quote sheet contained; therefore, the Commission should

not rely on it.

The Memorandum goes on to cite the ISO-NE Monthly Market Operations Report for

March 2009. Memorandum at 5. Freedom asks the Commission to take administrative

notice of the ISO-NE Monthly Market Operations Report for March 2009. Id. This request

to take administrative notice is untimely. Under RSA 541-A:33, VI, “[p}arties shall be

notified either before or during the hearing or by reference in preliminary reports or

otherwise of the material noticed, including any staff memoranda or data, and they shall be

afforded an opportunity to contest the material so noticed.” See also, Rule Puc § 203.27 (b).

This March Report was created and issued after the record was closed in this proceeding.

Freedom is using a snapshot of energy prices and quotes for an entirely different market in a

feeble attempt to prove that fifteen years of pricing under the Purchased Power Agreement is

unreasonable.’° Despite the evidentiary shortcomings of this attempt, the argument fails on

the merits.

Freedom sums up this specification for rehearing by asserting that, “The evidence

supports Freedom’s assertion that customers are likely to pay higher bills during 2009.”

Memorandum at 5. As discussed earlier, due to the agreed-upon limitations on Freedom’s

intervention in this proceeding, Freedom lacks standing to raise this issue. This specification

for rehearing falls outside of the consented-to limitation on intervention (i.e., issues related to

Renewable Energy Certificates and the REC market.)

E. There is no need for the Commission to strike the “litmus test” language from its
order.

Freedom complains that the Commission’s Order misconstrues an issue in the

proceedings. As a result, Freedom moves to have certain wording stricken from the Order.

There is no need for the Commission to do so.”

‘°This logic is analogous to concluding that if the spot price of oil decreases on a particular day, a
decision made months earlier to enter into a pre-buy plan for heating oil for the upcoming winter was
an incorrect decision.
~ The cross examination by Attorney Rod ier of Mr. Wicker on the area of negotiations with other

small power developers (Transcript, February 5, 2009 at 33 -36) is irrelevant to whether the Lempster
agreements should be found in the public good. ft is now obvious that Attorney Rodier was
conducting this cross examination for the benefit of another client of Attorney Rodier, Clean Power
Development, LLC. See, Docket No. DE 09-067.
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As discussed earlier, due to the agreed-upon limitations on Freedom’s intervention in

this proceeding, Freedom lacks standing to raise this issue. This specification for rehearing

falls outside this consented-to intervention (i.e., issues related to Renewable Energy

Certificates and the REC market.)

F. The Commission’s Order No. 24,965 fully complied with RSA 378:41.12

Freedom’s last specification for rehearing asserts, “The Commission’s Order is

unlawful because it does not comply with the requirements of RSA 378:4 1 which require a

reference to conformity of the decision with the least cost integrated resource plan most

recently filed and found adequate by the Commission. There is no such reference in the

Order.” Freedom is just plain wrong. The Order contains multiple references to the least

cost integrated resource plan statutes.

Mr. Wicker’s testimony addressed the least cost integrated resource plan issue

directly: “In PSNH’s Integrated Least Cost Resource Plan filed on September 30, 2007,

PSNH discusses the need to enter into longer-term contracts with renewable facilities that

produce RECs.” Exhibit 1 at 9. Mr. Mullen addressed this issue in his testimony. Exhibit 8,

page 7, lines 7 through 24.

In the context of the decision, the Commission quoted the provisions of RSA 362-F:9,

II

In determining the public interest, the commission shall find that the proposal
is, on balance, substantially consistent with the following factors:

(c) The extent to which such multi-year procurements are likely to create a
reasonable mix of resources, in combination with the company’s overall
energy and capacity portfolio, in light of the energy policy set forth in RSA
378:37 and either the distribution company’s integrated least cost resource
plan pursuant to RSA 378:37-41, if applicable, or a portfolio management
strategy for default service procurement that balances potential benefits and
risks to default service customers;

Order No. 24,965 at 16 (Emphasis added).

The Commission specifically found

12 This specification is identified as the second subparagraph E by Freedom in its Memorandum.
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The Lempster Wind project is a new, renewable generating source that
introduces no new pollution or harmful emissions into the environment. These
agreements support the financial viability of the project and, therefore, are
consistent with the environmental principles of the electric utility restructuring
statutes (RSA 374-F:3, VIII and IX) and New Hampshire’s energy policy set
forth in RSA 378:37.

Id. at 17.

Clearly the requirements of RSA 378:41 have been satisfied both “within the context

of the hearing and the decision” in this proceeding.

As discussed earlier, due to the agreed-upon limitations on Freedom’s intervention in this

proceeding, Freedom lacks standing to raise this issue. This specification for rehearing falls

outside this consented-to intervention (i.e., issues related to Renewable Energy Certificates

and the REC market.)

III. CONCLUSION.

Freedom lacks standing to participate in this proceeding. PSNH consented to, and the

Commission granted, Freedom’s participation in this proceeding on a very limited basis

intended to minimize disruption to an orderly proceeding. Freedom’s rehearing request

violates both the spirit and the letter of its limited intervenor status.

The facts and citations to the record, case law and previous Commission decisions

supplied herein clearly show that Freedom has not demonstrated good reason for granting a

rehearing, and Freedom’s MotionlMemorandum should be dismissed.

Respectfully submitted,

Public Service Company of New Hampshire

_____ By:_______

Date Gerald M. Eaton
Senior Counsel
780 North Commercial Street
P.O. Box 330
Manchester, New Hampshire 03105
(603) 634-2961
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CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached Objection to Freedom

Energy Partners’ Motion for Reconsideration to be hand delivered or served pursuant to

Puc § 203.02 and Puc § 203.11(c) to the persons on the attached Service List.

~~
Gerald M. Eaton
Senior Counsel
Public Service Company of New Hampshire
780 North Commercial Street
P.O. Box 330
Manchester, New Hampshire 03105
(603) 634-2961

9
51



STATE OF NEW HAMPSHIRE
PUBLIC UTILITIES COMMISSION

DE 08-077

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE

Petition for Approval of Power Purchase and REC Option Agreements between Public
Service Company of New Hampshire and Lempster Wind, LLC

Order Denying Motion for Rehearing

0 R D~E~~24,982

June 25, 20Q.9

I PROCEDURAL HISTORY

On May 29, 2008, Public Service Company ofNew Han shire (PSNH) filed a petition

requesting approval of a power purchase agreement ~d a renewable energy certificate (REC)

option agreement with Len4ster Wind, LLC (Fempst~) Fr&di3th Partners, LLC (Freedom)

filed a motion to intervene on June 252c~O8~At the preI~e~r~g óbnference on June 27, 2008,
~~

-

PSNH stated that Freedom had aWeed to limit irs~~e ~tfb~r to issues relafed to RECs and the

REC market June 27, 2008 He~nng Transcript at 6-7 The~ Commission granted Freedom the
~

agreed-upon limited intervention Id at~4O1~ ~

Following a duly notid~èd1~eanng held on February 5,-2009 ~the Commission issued Order

No. 24,965 (May 1, 2009) approving PSNW !tti~i~On May 20, 2009, Freedom filed a

motion for reconsideration pursuant to RSA 541:3 I and a supporting memorandum. PSN}1 filed

an objection to Freedom’s motion for reconsideration on May 27, 2009. Freedom withdrew one

of its arguments for reconsideration on May 29, 2009.

RSA 541:3 allows any person directly affected by a commission action or proceeding to “apply for a rehearing” by
motion (emphasis added).
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DEO8-077 2

IL MOTION FOR REHEARING/POSITIONS OF THE PARTIES

1. Freedom

A. Freedom asserted that RECs purchased by PSNH from Lempster can only be used

to meet New Hampshire Renewable Portfolio Standard (RPS) requirements. In support of its

assertion, Freedom referred to RSA 362-F:9 which states that “the Commission may authorize an

electric distribution company to enter into rn~1ti~y.eatp~rrchase agreements with renewable

energy sources for certificates in conjunction with or indep~hdent of purchased power

agreements from such sources to meet r~asonably proTected renewable portfolio requirements

(emphasis added)’ Freedom Motion a~t I ~re~dom argued that the Conimission exceeded its

authority tinder th~ statute by finding that ~SNT1 hadthe right t~selIRECs pu~chased under the

Lempster agreements into other markets Id at 2 ~

B Freedom state4tha~ ]~S?{1fneede&thejçornnussion’~ author~typhor to entering

into the Lempster agreements I~{~ferring to~OnlmeDictionary, Freedom
ft

represented that the word “authorize” means “empower’ whereis “approve” means ‘to accept as

satisfactory or’ ratify ‘AccordingtoFreedon~~ãuse~bcstatute says the Commission may

“authorize ‘ (i e “empower’) the~statute requfres PSNfl to seek the~Commission’s authority

prior to entering into the Lempster agreerrie~ts: Jd:at3.~

C. Freedom claimed that the Commission erred in stating that “ifPSNH had intended

to use the agreements ‘below the line,’ it would not have had to seek the Commission’s

approval.” Freedom said that “implicit in the Commission’s ruling is the premise that a public

utility is free to do anything it wants to do so long as it does not seek recovery of the costs from

ratepayers.” Freedom said such a ruling is “erroneous as a matter of law” and speculated

whether the Commission “would look the other way if PSNEH conducts a wholesale marketing
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operation out of [its] Manchester offices utilizing PSNH employees, resources, information and

credit”. Id at 3-4.

D. Freedom stated that the Commission’s finding that the energy floor price is set “at

a price level that is significantly discounted from current market energy prices” is unreasonable

and contrary to the evidence. Freedom opined that the Commission should refer to the ISO-NE

Monthly Market Operations Report for M~ch~2O09 a~l take administrative notice of the market

energy pnces in that document id a~t 4-5 Freedom Withdrew i~ts motion for reheanng with

respect to this issue by letter filed on May 29~ 2009

E According to Freed~tii~ the Commission’s statement that “PSNH’s interest in

keeping pricing terms confidential impliq~’ that it will l~e applying a ‘litmus test’ or somehow

acting unfairly in~negotiation REC purch~ agreement~’ is~contrary to the iecord and should be

Sn icken from the prder Freedom &th~ssue~o~f “1ftr~ius~t&sts’~,rai~ed by Freedom has nothing

to do with keepingpricing terms~

F 2 Freedom argued that the ~opimission’s Or~er do~es not compl~’ with the

requirements of RSA 378 41 which stat~s ]pyj~qeé~edmg35efore the c≤mmission initiated by

a utility shall include within the conte~t of the hearing and decision, reference to conformity of

the decision with the least cost integrateä~ önrc~~l~fi1~nost recently filed and found adequate

by the commission.” Freedom noted that the Order does not reference PSNI-I’s most recent least

cost integrated resource plan and therefore does not comply with RSA 378:41. Id.

Freedom concluded by asking the Commission to “[r]econsider its Order in this

proceeding; and.. . [g]rant such other and further relief as may be just and equitable.”

2 Freedom referenced the previous argument and this argument as “E”; however, for purposes of this order, the

second paragraph referenced as “E” wifl be referred to as “F”.
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2. PSNU Objection to Freedom’s Motion

A. PSNH disagreed with Freedom’s assertion that PSN}I could use RECs acquired

through the Lempster agreements only to meet its N.H. RPS requirements. PSM-{ said that RSA

362-F:9 authorizes the Commission to approve multi-year purchase agreements by electric

distribution utilities with renewable energy resources for RECs to meet reasonably projected

renewable portfolio requirements provide4 thatsuch agreements are in the public interest. PSNH
* *-“

pointed out that the hearing record irf~1udes PSNH’s asserti~n that the acquisition of Lempster

RECs are within the reas6nably prQj6cted ~ieeds ofPSI{If~PSNH Objection at 2

PSNH also noted that oi~ie ofThe ~ritena used to measure public interest is whether a long

temi agreement foi~ the acquisition of~ECs represents an “efficient an~ cost-effective realization

of the purposes and goals oftliis chapter”. RSA 362-L9, II ~) ~Accordi~igSo PSNH, selling

RECs to maximize the value for its s~tdm’~rs is con~isrent~nth ~he “effibient a~d cost-effective

realization of the purposes and go~is*~ Sf RSA 362F and %~th~th~ r~structiiring*pnnciples in RSA

374-F 3, which call for “near teriri i~at~e1ief’ and “lower ~nces for all custo,iriers’ RSA 372-

F 3, X PSNH opined that Freedol ‘s~j ~would prohibit electric

distnbution companies from ma~irnth ig the va)uë of I~ECs, thereb~increasing costs to

customers — a result contrary to the law.~1~t:at*2~

B. In response to Freedom’s statement that PSNH could not enter into the Lempster

agreements absent Commission authorization, PSN}I stated that electric distribution companies

are not required to seek Commission approval under RSA 362-F:9 before entering into a long

term contract for the purchase of RECs. PSNH asserts that Freedom’s argument is contrary to

the law’s intent which is to stimulate investment in renewable energy generation technologies.

Id. at3.
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C. PSNH objected to Freedom’s statement that a utility must seek approval of the

Commission to enter into an agreement which will be booked below the line by noting that it is.

not seeking to book the agreements with Lempster below the line and, therefore, the argument is

not proper grounds for rehearing. In support of this assertion, PSNN cited a New Hampshire

Supreme Court case where the Court stated “[tjhere is no right to an adjudication of matters not

in contention.” Conway v. New Hampshirç~Water~Res~qurces Board, 89 N.H. 346, 349 (1938).

PSN}I Objection at 3-4

PSN}{ observed that Freed~ ~ted to Appeal ofi~iThlzc Service company 122 N H 1062

(1982) In that casey the Supreme Cc~i~ ~tated that “[tjhis ~urt has long red~ognized as public

policy that the owners of a uti1it~do not s~rrender to PUC t~irnghts to~manage their own

affairs merely by ~devoting thetr private bu~iness to pubic us~ “Z~2~N H 1Q62 ~at 1066-67

;~ ~

~.. ~. ~ :
According to PS~JH, Freedom itefti~h~ bI~der but~ i~j~d the ~j~di~g PSNHndted that

i~I ~

Freedom does not cite a s~ng1e cas~ ~r~decisi~Ai I~hrtg’~tha~ ~ti1ity must obtain Commission•~—. I

approval for activiti~s whi~h~’ill~b&lSooked below the line, Ii~i~referred to the

Commission’s rules, which recognize t~t I~ri~utihty mdst boo)c promotional, political and

certa[n other activities that do ~hot reqiii~e Comñiission app~gvatj~e1ow the line New Hampshire

Code Admin. Rules Puc 310.

Finally, PSNH asserts that Freedom does not have the standing to raise this issue in a

motion for rehearing because its intervention was limited by agreement to issues related to the

acquisition of RECs. PSNI-T Objection at 4-5.

D. PSNH asserted that Freedom s argument about the level of the energy floor price

fails on the merits because there is ample factual basis on the record to support the Commission’s

findings. Id. at 5. Freedom suggested that the Commission should have taken administrative
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notice of the market energy prices in the ISO-NE Monthly Market Operations Report for March

2009. In its objection, PSN}I said the request for the Commission to take administrative notice is

untimely pursuant to RSA 541 -A:33, VI which requires parties to a proceeding to be notified

“either before or during the hearing or by reference in preliminary reports or otherwise of the

material noticed, including any staff memoranda or data, and [the partiesj shall be afforded an

opportunity to contest the material so notic~ed~”~ PSNU pointed out that the March report was
- -~ - -: —. - -~

created after the close of the heahng, and thus could not have been afforded administrative notice

even if properly introd~c~d for sychPui~oses Id at 6...

PSN}I further stated that, at h~aIing, Fr~edom referred to an ICAP Er~ergy Quote Sheet

that was not made part of the reford or reaa into the record, wha~h the PSNH witness, Mr Todd

Wicker, did not use as a reference with re≤pect to the ij~goti~teck91ergy pricc~s~ in the Lempster

agreements Id a~ 5 Freedom wi~h~fr~w this argum ~äbasis fOr its rnotionfor rehearing on
~S~S5~~~~_~ ~-

-.~-—-~

May29 2009

E Freedom cotriplained- that the Comrmssion’~ order improp9rly’relates the words
5~ /

~ ~ ~-

‘litmus test” to the need for ~onfi≥entlal treatii19nt~fthe-pJ1c1ng tern-)s in~he agreements

between Lempster and PSNH~Q~N}{i~esponded h~~referring5toFr~edom’s limited intervention

and stated that Freedom has no standing sethi~i~iie. Therefore, according to PSNH, it is

not necessary for the Commission to strike the sentence as requested by Freedom. Id. at 6-7.

F. In response to Freedom’s statement that the Commission’s order did not comply

with the requirements of RSA 378:41, PSN}{ pointed out that the order contained multiple

references to the least cost integrated resource statutes. In addition, PSNH said that Mr.

Wicker’s testimony addressed the Company’s most recently filed least cost plan (Docket No. DE

07-108) and described PSNH’s need to enter into “longer-term” contracts with renewable
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facilities that produce RECs. Hearing Exhibit I at 9. PSN}T noted that Staff’s witness also

addressed the least cost planning statutes in testimony. Hearing Exhibit 8 at 7.

PSN}I also pointed out that the Commission, in Order No. 24,965, quoted the provisions

of RSA 362-F:9, II regarding the standards, including PSNH’s least cost plan, that the

Commission must consider to determine whether the agreements are, on balance, consistent with

the public interest. According to PSNII, tequiren~entsofRSA 378:41 have been satisfied

both “within the context of the h~arm~ and the decision” u~ this pro~çeedmg PSN}I Brief at 8

PSN}I conchided by saying the &ts and citati~ns fo the record, case law and previous

Commission decisions “clearly show tl~tj~rcedom has not demonstrated good reason for

granting a rehearing, and I~reedom’s niotion should bedi~missed “Id
~

III COMMISSION A~NALYSIS~
- -;~- :---

At the outset, we note~hat R 5~f~3states~t}3e right ofan~iperson dire~t1y affected by a
~

commission order to “apply for ~z~heahn~’~an order Pur~uant to RSA

541 4, a motion for reheanfl~ must ‘~se~forth fully every ground u~on whicl~ it as claimed that the

decision or order complhiiiedof i~hiJa~fW ~ ablë~’ Pursuant t6 RSA 541:3, the
~ --------—-

Commission may grant a reh~anng~h~n the motion st~tes good rea~on for such relief Good

reason may be shown by identifying spedflt atters~tlThi were either “overlooked or mistakenly

conceived” by the deciding tribunal. See Dumais V. State, 118, N.H. 309, 311 (1978). In

circumstances where new evidence is presented, the petitioner for such relief must explain why

new evidence could not have been presented in the underlying proceeding. O’Loughlin v. N.H.

Fersonne! Comm ‘n, 117 N.H. 999, 1004 (1977). We review each of Freedom’s arguments

below.
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A. Freedom first argues that RSA 362-F:9, I forbids electric utilities from selling

RECs procured through a long-term contract in other markets and, therefore, Order No. 24,965 is

unlawful because we found that PSNH could sell RECs procured through the Lempster

agreement in other markets. Freedom errs in its narrow and limiting interpretation of the statute.

The purpose of RSA 362-F is to stimulate investment in renewable energy facilities by

requiring providers of electricity to procur~jcrtain~pç~rcentage of RECs in relation to the

electric service they provide, or; inth~ alternative, to pay alWrn~trve compliance payments

(ACP) into the New HampshireRe ie~nergy~Fu~d ~IfPSNH acquired RECs from

Lempster and sold those RECs for a ~alue.great~r than that~ffered In the New Hampshire REC

market, PSNH wonid be able to pay th~e ACP and retuiFn any additional revenue~to ratepayers In

either event PSNII would be using the RECs it acqtur~d from~ L~tnpster to comply with its

“reasonably projected renew~ble po~Ii6 &qu~ex~e~ ~RSA36~-~ 9 Wffl~ our holding
/

in Order No 24,965~that “thctp is ñ’othing~in RSA~6~F~that bars a company from selling
- :~/

excess RECs procureç~ thfough such ~g~een~ents” Order I~o 24~9~5 at 18 ~We clanfy our prior

holding by noting that t~ the extent tba~~ s~o~dg~6the~xparkets are not excess, the sale for a

higher price in another REC marJ~et 1s~onsistent iti SA362~ because it allows PSN}1 to

maximize customer benefits while still ft iTtgTenewaTie investment in New Hampshire

through ACPs, an alternative means of meeting renewable portfolio standards.

B. Regarding the argument that PSN}I was required to seek Commission authority

prior to entering into the agreements with Lempster, Freedom referred to the Merriam-Webster

Online Dictionary to support its argument that “authorize” means “empower” and hence requires

prior authorization by the Commission. We have looked at this reference and note that

“empower” is a secondary meaning of the word “authorize” in this source. The primary meaning
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of “authorize” in the Merriam-Webster Online Dictionary is “sanction.” This is similar to the

definition found in Merriam-Webster Third New International Dictionary, 1986 (unabridged)

which defines “authorize” as “endorse” or “sanction,” and the definition contained in Webster’s

II New College Dictionary, 2005 (3d edition) which defines “authorize” as “approve” or

“sanction.” Based on our review of these sources, we conclude that our interpretation of the

word “authorize” in RSA 362-F, which woulcLallow~,the Commission to determine the public

interest of a contract after an agr~enientis executed, is reasohabie and consistent with the

statutory framework of RSA 362-F

In addition, the practical exig~hcies ofcontracting in the r~al w&ld argue against

requiring prior Co~nirussion authonzation ~before enterthg into contracts with ~enewab1e energy

facilities As we stated in our order, if we’ deteI~mined~hat-a 1o~terni agre~ment for the

acquisition of RE~s between ~ el~i~ü~1ity and a ~f~cihty a~ not in the

public interest, the~utility ~youM not bbl~to~r~Iver th~d~I ~fsucl~ an agreement from its

customers Order No 24,965 at 18
~

C Freedom next state~th~t PSNU)y~Ufd f~ive to s~ek the Conimission’ s approval

before the Company could enferintci~jreements “below the)ine4~/We first note that this

argument is not central to our holding in~der No~24~.~ that the power purchase and REC

option agreements between Lempster and PSNH are in the public interest. Nonetheless, to the

extent that utility transactions impact rates, we have the authority to determine whether such

transactions are prudent, reasonable and in the public interest. However, as PSNH noted in its

objection, the New Hampshire Supreme Court in Appeal ofPublic Service Company ofNew

Hampshire, supra, held that owners of utilities do not surrender to the PUC their rights to

manage their own affairs merely by devoting their private business to public use. We recognize
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that electric utilities enter into transactions below the line and we require such transactions to be

appropriately recorded. See New Hampshire Code Admin. Rule Puc 310.

Freedom has inferred too much from our statement in the order that PSNH could use the

agreements below the line without Commission approval. Freedom’s inference results in its

positing hypothetical scenarios that go far beyond the subject matter in this docket. We,

therefore, deny this argument as a basfoçrphearing.~

D We do not adc~ess the argdmeYit that the ene.~~y1loo~ price is set ‘at a pnce level

that is significantly disco~inted ifom ~.~ent markerepe j~’jrices” since ~‘reedom withdrew this

argument as a basis for reheanng ~ -

E Freedom next as~erted that~v~ miscons~ed an j~sueby~efer~n~ig to PSNH s

interest in keeping pricing terms confident~a1 in con~e~t on~’ith~yhether PSNkT~would apply a

‘litmus test with respect to n~ot ng~E~3 agreen~i~ TJie ~a~ementan question is not a

“finding’ relevant to the central rnatt6r in~~ie ppwer purchase and REC

option agreements between PSNH andLempster are in th~ public anterest~putsuant to RSA 362-
S ~ ~

F 9 Consequently, Freedom’s argm ent~oesnor~enstitufe~grounds for ~fehearing
.~-J:~x~ ~

F Freedom’s final argument is thai the Commi~sion~s o~der is unlawful because it

does not comply with the requirements ofRS 3~7~8~4i~ RSA 378:41 states as follows: “[a]ny

proceeding before the commission initiated by a utility shall include, within the context of the

hearing and decision, reference to conformity of the decision with the least const integrated

resource plan most recently filed and found adequate by the commission.”

The Commission’s hearing and order comport with the requirements of RSA 378:41. As

noted by PSNH, it testified concerning the need for PSNH to enter into “longer-term” contracts

with renewable facilities for the acquisition of RECs to meet its New Hampshire RPS
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requirements consistent with the Company’s least cost planning. Staff’s testimony

acknowledged that PSNH had addressed the factors listed in RSA 362-F:9, II, (a)-(e), including

the extent to which the multi-year agreement comported with RSA 378:37 and PSNII’s

“integrated least cost resource plan pursuant to RSA 378:41.” Hearing Exhibit 8 at 5.

Staff specifically pointed out that, at the beginning of RSA 362-F:1I, it states that “[i]n

determining the public interest, the commis~sioashaU Qnd that the proposal is, on balance,

substantially consistent with the following factors” Id Stàffi~estified that the language

indicates that the Comrnission ‘~u~(vf~w the deal In its e~tirety(i e~ ‘~n balance”) in

determining whether or not a mu1~-~a~ proposal is an the puIblic inter~t, and that substantially

consistent” means That, while th~re may b6varying dç~rees of cons1ste~icy with the required

factors there should be no doubt that the ~roposed ag~emeuts c9nform~ overa1l~ with the
-

required factors ~Jd ~ —

I

In Order No ~29,645, we ~u&edRS.A~ ~6~F 9~t~’éntire~ty~ r~efeffed~-to Staffs position

supra and found that, based oii~ our c~y~iew, the purchased ~pow~r agreement and the REC option

agreement are in the pu~h~ interest~as ~t~fo un~ atiit’ Order No,~29,645 at 16

Freedom’s argument that we did~resource plan in

reaching our finding is without merit.

62



DE 08-077 12

Based upon the foregoing, it is hereby

ORDERED, that Freedom Partner’s LLC Motion for Rehearing is hereby DENIED.

By order of the Public Utilities Commission of New Hampshire this twenty-fifth day of

June, 2009.

Thomas B.
Chairman \.-J ~

- ~~ah 3. Miso
~Cdthmissiànér

~~~ftonC. Below
Commissioner

—

Attested by: -. .‘ S

Z~ S ~SS

Lori A. Davis / S

Assistant Secretaty, S -

~ ~S~/ —

‘~ ~S~___S;,_~_ S - S

S ~ _S~S ~

,1
S~ ~

S S~, ~

—r
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James T. Rodier, Esq.
Attorney-at-Law

1500 A Lafayette Road, No. 112
Portsmouth, NH 03801-5918

Admitted in NH & MA Tel. 603-559-9987
j~~jer(~,freedomenergy.com

February 11,2009
Debra A. Howland
Executive Director and Secretary
State ofNew Hampshire
Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, NH 03301-2429

PETITION FOR APPROVAL OF POWER PURCHASE AGREEMENT
AND RENEWA]3LE ENERGY CERTIFICATE OPTION AGREEMENT

BETWEEN PSNH AND LEMPSTER WIND, LLC

DE 08-077

Dear Ms. Howland:

Intervenor Freedom Partners, LLC dlb/a Freedom Energy hereby submits in writing its

closing argument with respect to the issues raised in our cross-examination of the PSNH witness

in this proceeding.1

Introduction

On May 29, 2008, Public Service Company of New Hampshire (PSNH) filed a petition

pursuant to RSA 362-F:9 for approval of a Power Purchase Agreement (PPA) and Renewable

Energy Certificate (REC) Option Agreement (collectively, the Agreements) between PSNH and

Lempster Wind, LLC (Lempster Wind). Pursuant to the terms of the Agreements, PSNH will

purchase 100% of the energy, capacity and NH RECs from Lempster Wind, with Lempster Wind

having the option to repurchase a certain percentage of the RECs from PSNH at a price that

includes a premium above the price originally paid by PSNH.

The hearing was held on February 5, 2009.

We have not had the benefit of reviewing the transcript before submitting these comments.

1
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I. Applicable Law

The Commission may authorize an electric distribution company “to enter into multi-year

purchase agreements with renewable energy sources for certificates, in conjunction with or

independent of purchased power agreements from such sources, to meet reasonably projected

renewable portfolio requirements and default service needs to the extent of such requirements...”

RSA 362-F:9,I (Emphasis added).

II. Discussion

A. PSNH has no authority to enter into the Agreements under any
circumstances without Commission authorization.

PSNH testified that the Lempster Wind became commercially operational on December

10, 2008. Since that time, PSNH has purchased 100% of the energy, capacity and NH RECs

from Lempster Wind pursuant to the Agreements. PSNH has accounted for those purchases

“above-the line” as if the Agreements had already been approved by the Commission pursuant to

RSA 362-F:9,I. PSNH also testified that if the Agreements are not approved by the Commission,

the purchases from Lempster Wind will be taken “below-the- line” and would not be subject to

the Commission’s jurisdiction.

PSNH is an electric distribution company; PSNH has no authority to enter into the

Agreements without Commission authorization. The language of RSA 362-F:9,I is clear; the

PUC need look no further than “the plain and ordinary meaning of the words used.” See, e.g.,

Green Crow Corp. v. Town of New Ipswich, 950A.2d 163, 164-165, N.H. (2008) (“We look to

the plain and ordinary meaning of the words used in the statute and will not examine legislative

history, consider what the legislature might have said, or add words not included in the statute.”)

PSNH has no authority to enter into the Agreements under any circumstances without

prior Commission authorization.

B. REC’s purchased by PSNH pursuant to RSA 362-F:9,I may be used only

to meet reasonably projected renewable portfolio requirements in New Hampshire.

PSNH testified that it will ~ use the REC’s purchased under the Lempster PPA to meet

its New Hampshire renewable portfolio requirements if higher value can be obtained by selling

the RECs into other New England markets.

2
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The Commission may authorize PSNH “to enter into multi-year purchase agreements

with renewable energy sources for certificates..., to meet reasonably projected renewable

portfolio requirements...” RSA 362-F:9,I (Emphasis added). PSNH’s only renewable portfolio

requirement is in New Hampshire. PSNH has no portfolio requirement in any other New

England state. The language of RSA 362-F:9,I is clear; the PUC need look no further than “the

plain and ordinary meaning of the words used.” Accordingly, REC’s purchased by PSNH

pursuant to RSA 362-F:9,I may be used only to meet reasonably projected renewable portfolio

requirements in New Hampshire.

C. During 2009, PSNH customers are likely to pay higher bills if the
Commission authorizes PSNH to enter into the Lempster Agreements.

PSNH testified that the forward price for a flat block of energy would be about 6 cents

per kwh. Base upon the witness’s demeanor in making this assertion, the clear implication was

that PSNH’s estimated forward price was above the floor price set out in the Agreement.

However, PSNH’s estimated forward price was contradicted by the values shown on the ICAP

Energy quote sheet. The ICAP Energy quotes (which PSNH are familiar with) indicate that the

forward price for a flat block of energy could be below 5 cents per kwh for most of 2009. If this

should come to pass, PSNH’s customer are likely to pay an amount significantly above the

prevailing nodal LMP for most of 2009.

During 2009, PSNH customers are likely to pay higher bills if the Commission authorizes

PSNH to enter into the Lempster Agreements. However, this is not to say that purchases would

be uneconomic over the 15-year deal term should energy costs return to the levels which

prevailed in the first half of 2008.

D. The disparity in treatment of transmission costs is a very substantial
impediment for a renewable resource to enter into an agreement with any entity other than
PSNH.

PSNH testified that Lempster would not be charged for any transmission costs upstream

from the 34.5Kv interconnection point. PSNH asserted that there are no transmission costs.

However, if Lempster were to sell to any other entity, Lempster (directly or indirectly)

would be responsible for any local transmission services from PSNH pursuant to PSNH’s local

transmission tariff and any NEPOOL Pool Transmission Facility (PTF) services pursuant to the

NEPOOL open access transmission tariff.
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This disparity in treatment is a very substantial impediment for a renewable resource to

enter into an agreement with any entity other than PSNH. This would clearly conflict with

RSA 362-F:9’s goal of”promot[ing] market-driven competitive innovations and

solutions.”

E. In order to negotiate with PSNH, there should be no litmus tests and every
developer should be treated objectively.

PSNH testified that the Agreements “form a model for future negotiations...” PSNH

further testified under cross-examination that PSNH has an open door policy for all renewable

resource developers and that all proposals of any kind would be considered in good faith and

treated strictly on their merits. There are no litmus tests. According to PSNH, “Nobody would

be in or out because of who they are.”

In order to make sure that all renewable resource developers have a fair and equal

opportunity to sell to PSNH, the Commission should ratify PSNH’s assertion that there are no

litmus tests and that every developer will be treated objectively and in good faith.

Thank you for opportunity to provide these comments on these issues. I have complied

with the filing requirements set out in Puc 203.02.

Sincerely,

Is! James T. Rodier

4
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THE STATE OF NEW HAMPSHIRE
before the

PUBLIC UTILITIES COMMISSION

Public Service Company of New Hampshire’s
Petition for Approval Power Purchase Agreements with

Lempster Wind, L.L.C.

Docket No. DE 08-077

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE’S
RESPONSE TO FREEDOM ENERGY PARTNERS’ CLOSING STATEMENT

At the hearing on February 5, 2009, Freedom Partners, LLC requested the

opportunity to submit closing arguments. The undersigned counsel for Public

Service Company of New Hampshire (PSNH) requested permission to respond.

PSNH files these comments in response to the Closing Arguments filed by

Freedom Energy Partners dlbla/ Freedom Energy (“Freedom Partners) on

February 12, 2009.

A. Freedom Partners’ contention that PSNH has no authority to enter

into the Agreements under any circumstances without Commission

authorization. This argument misstates the law, and Freedom Partners provides

no support for this bold assertion. The statute could not be more clear that RSA

362-F:9 is entirely permissive (“the commission may authorize”). The statute

provides a modest incentive for utilities to enter into long term agreements to

purchase energy andlor renewable energy certificates (REC’s). Presumably this

incentive to obtain a prudence finding from the Commission before entering into a

long term agreement will encourage electric utilities to enter long term contracts

with REC producers as opposed to simply making market purchases. The long

term contracts will provide a steady source of revenue which may allow easier

access to financing for the renewable energy project developer, and thus

encourage renewable resource development. Except for contracts under which a

utility proposes to sell, lease or otherwise transfer the franchise, works or system

of a utility (RSA 374:30), utilities are free to enter into virtually any type of

contract. Certain contracts with affiliates (RSA 366) and contracts for the
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purchase of transmission capacity, generation capacity or energy (RSA 374:57)

must be filed with the Commission, but need not be pre-approved. If the utility

seeks recovery of the costs incurred under the contract, the Commission has

ample authority to disallow those costs.

B. Freedom Partners’ contention that REC’s purchased by PSNH

pursuant to RSA 862-F:9,I may be used only to meet reasonably projected

renewable portfolio requirements in New Hampshire. This statement is

also false and without support. If Freedom Partners had been present for the

redirect examination of Mr. Wicker, counsel would have heard Mr. Wicker testier

that the RECs to be acquired from Lempster Wind are necessary for PSNH’s

reasonably projected renewable portfolio requirements. PSNH currently has the

potential to acquire or produce Class I RECs from additional capacity installed at

Smith Hydro, production from Schifier Unit S and from Lempster Wind. PSNH does

not know how many customers wifi be convinced by Freedom Logistics to become

members of NEPOOL and self..supply or how many customers will switch to

competitive suppliers. In some years production and acquisition of RECs could exceed

the sales of electricity to end users because sales to ends users fluctuate due to

migration. PSNR wifi be judged on whether it acted reasonably and prudently in

managing its generation resources and in acquiring RECs to satisfy its Renewable

Portfolio Standard requirements under RSA 362-F.

C. Freedom Partners’ contention that during 2009, PSNH’s customers are

likely to pay higher bills if the Commission authorizes PSNH to enter

into the Lempster Agreements. There is nothing in the record to support this

assertion. Counsel for Freedom Partners failed to mark as exhibits the documents

he used in cross examination of Mr. Wicker, and the documents were not

substantiated by sworn testimony. The test for the Commission is not whether

the next six months wifi work under the Lempster Agreements, but whether the

contract as a whole is in the public good, as judged by the standards for public

interest found in RSA 362-F:9 II. Freedom Partners failed to address these

standards on the record or in its closing remarks.
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D. Freedom Partners’ contention that the disparity in treatment of

transmission costs is a very substantial impediment for a renewable

resource to enter into an agreement with any entity other than PSNH.

PSNH disagrees with the assertion that Lempster is at an economic/competitive

disadvantage if it sells its output to an entity other than the host utility, PSNH.

The Lempster generation project connects to the New England, Administered

Transmission System at the PSNH-owned, North Road sub-station, which is a

Pooled Transmission Facility (PT?) substation. Lempster is not required to take

local transmission service under ISO-NE OATT Schedule 21 because it connects to

PTF assets. All generators in New England that connect to the Administered

Transmission System at the PTF asset level can sell/deliver their output to any

load or entity in New England without paying for additional transmission service.

Indeed, New England’s ‘Through and Out” transmission service rate to other open

access, competitive markets (including NY and PJM, but not Canadian markets)

have been set at zero since the establishment of an RTO in New England. Any

generator connected to the New England transmission system at PTF (as

Lempster is) can sell to any non-Canadian entity or load without paying a

transmission fee (either local or regional). Lempster has no reason, based upon

transmission service economics, to want to sell to PSNH as opposed to any other

market participant.

E. Freedom Partners’ statement that in order to negotiate with PSNH,

there should be no litmus tests and’ every developer should be treated

objectively. PSNH provided no impediments to Lempster Wind, LLC

interconnecting and developing its site. There is no evidence that sale of capacity,

energy and RECs was a precondition to interconnection to the PSNII system.

PSNH has a duty under state law to provide access to its distribution and

transmission system (RSA 374-F:3 IV) and has a similar duty under its FERC

open access tariff. PSNII does not know what “litmus test” is being referred to by

Freedom Partners as no testimony or evidence of such a test was presented on the
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record. PSNH has a history of over twenty years of dealing fairly and evenly with

third party developers of supplemental energy resources.

Respectfully submitted,
Public Service Company f New Hampshire

/At~aA~ 7~~r By:~-4(~~d ,N
Gerald M. Eaton
Senior Counsel
780 North Commercial Street
Post Office Box 330
Manchester, New Hampshire 03 105-0330
(603) 634-2961

CERTIFICATE OF SERVICE

I hereby certify that, on the date written below, I caused the attached Motion for
Protective Order to be served pursuant to N.H. Code Admin. Rule Puc §203.11.

~ /~F ______

Gerald M. Eaton
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James T. Rodier, Esq.
Attorney-at-Law

1500 A Lafayette Road, No. 112
Portsmouth, NH 03801-5918

Admitted in NH & MA Tel. 603-559-9987
md ipr~,3)f~p~dnmpn ~rov nnmn

Debra A. Howland
Executive Director and Secretary
State of New Hampshire
Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, NH 0330 1-2429

PETITION FOR APPROVAL OF POWER PURCHASE AGREEJ
AND RENEWABLE ENERGY CERTIFICATE OPTION AGREEMENT

BETWEEN PSNH AND LEMPSTER WIND, LLC

DE 08-077

Dear Ms. Rowland:

I am writing to briefly reply to PSNH’s Response to Freedom Energy Partners’ Closing

Statement submitted on February 19 in this proceeding.

1. PSNH has no authority to enter into the Agreements without Commission

authorization.

In its Response, PSNH contends that “RSA 362-F:9 is entirely permissive.. .“ and

signifies nothing more an “incentive to obtain a prudence finding from the Commission before

entering into a long term agreement” with REC producers. In other ~ ds,~P~SNH is now

contending that PSNH does not need Commission authorization to enter intà th&Agreements

with Lempster.

PSNH’s position in its Response is entirely at odds with its testimony during the

proceeding. PSNH unequivocally testified that “[b]ecause the agreements have terms of 15

years, Commission approval of the arrangements is required under RSA 362-F:9.” Exhibit I at 1.

(Emphasis added.) Moreover, the commission has ruled that “RSA 362:F-9 allows e’ectric

distribution companies to enter into multi-year purchase agreements for RECs, subject to

February 23,
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Commission approval, as one method of obtaining the necessary certificates.” Order No. 24,~3~

(April 4, 2008) at 8. (Emphasis added.)

2. REC’s purchased by PSNH pursuant to RSA 362-F:9,I may be used only to meet

reasonably projected renewable portfolio requirements in New Hampshire, not sold off to

other New England states.

In its Response, PSNH completely misses the issue raised in Freedom Partners’ closing

argument. The issue before the Commission is not whether PSNH needs an amount of REC’s

equal to the amount to be produced by Lcmpster to meet its New I Iampsh ire portfolio

requirement. The point is that PSNH has declared that it will not use the Lempster REC’s to

fulfill its New Hampshire portfolio requirement unless the value for the New Hampshire REC’s

is greater than the corresponding REC value in Maine, Massachusetts, Connecticut, Rhode Island

or Vermont.

RSA 362-F:9,I unambiguously requires that the Lempster REC’s be used to meet

reasonably projected renewable portfolio requirements in New Hampshire, not sold off. “We

first interpret legislative intent from the statute as written and will not consider what the

legislature might have said or add language that the legislature did not see fit to include.” State v.

Langill, 157 NH 77, 84 (2008) (citations omitted).

3. During 2009, PSNH’s customers are likely to pay higher bills if the Commission

authorizes PSNH to enter into the Lempster Agreements.

PSNH appears to be indignant that evidence adduced through cross-examination of the

PSNH witness leads to the conclusion that PSNH’s customers are likely to pay higher bills

during 2009 if the Commission authorizes PSNH to enter into the Lempster Agreements. (It is

not necessary to mark as exhibits the documents used in the cross-examination of PSNH’s

witness. The testimony itself is more than sufficient.)

This is an important circumstance for the Commission to be aware of, notwithstanding

PSNH’s protestations. Taken by itself, however, this is not a basis for the Commission to reject

the Lempster Agreements.

4. Treatment of transmission costs.

In its Response, PSNH points out that all generators in New England that connect to the

New England transmission system at the PTF asset level can sell/deliver their output to any load

or entity in New England without paying for additional transmission service. Based upon this

2
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Response, Freedom Partners withdraws the comment on this point contained in its Closing

Argument.

5. In order to negotiate with PSNH, there should be no litmus tests and every

developer should be treated objectively.

It appears from PSNH’s Response that it does not establish any pre-conditions for

negotiations with third party developers of renewable energy resources and all are treated

“evenly and fairly.” On this basis, Freedom Partners withdraws the comment on this point

contained in its Closing Argument.

Thank you for considering these reply comments. I have complied with the filing

requirements set out in Puc 203.02.

3
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James T. Rodier, Esq.
Attorney-at-Law

1500 A Lafayette Road, No. 112
Portsmouth, NH 03801-5918

May 28, 2009
Debra A. Howland
Executive Director and Secretary
State ofNew Hampshire
Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, NH 03301-2429

PETITION FOR APPROVAL OF POWER PURCHASE AGREEMENT
AND RENEWABLE ENERGY CERTIFICATE OPTION AGREEMENT

BETWEEN PSNH AND LEMPSTER WIND, LLC
DE 08-077

Dear Ms. Howland:

I am writing on behalf ofFreedom Partners, LLC’ in this proceeding. I have reviewed
PSNH’s Objection to Freedom’s Motion for Rehearing filed yesterday.

PSNH has objected to Freedom’s contention that the Commission’s finding that the
energy floor price is set at a price level that is significantly discounted from current market
energy prices is unreasonable and contrary to the evidence. The basis for PSNH’s objection is
that this specification falls outside the consented-to limitation on intervention.

PSNH now raises this matter after not objecting to Freedom’s cross-examination on this
issue during the hearing. PSNH also did not object to this portion of Freedom’s closing
argument. Accordingly, PSNH has wittingly or unwittingly waived any right it may have had to
raise an objection at an earlier point in the proceeding. Notwithstanding, the foregoing Freedom
hereby notifies the Commission that it will withdraw its motion for rehearing with respect to this
issue. The Commission of course is free to deal with this issue sur sponte if it wishes to do so.

Thank you for your attention to this matter.

Sincerely,

IsI- James T. Rodier

Freedom Partners, LLC is in good standing with the New Hampshire Secretary of State as of May, 27, 2009.

jrodier(~freedomenergy.com
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